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IN THE 
· Supreme Court of Appeals of Virginia 
Record No. 3500 
THEODORE L. HILL, Plaintiff in Error, 
versus 
CITY OF RICHMOND, Defendant in Error. 
PETITION OF THEODORE L. HILL FOR WRIT OF 
' . ERROR. 
To the Honorable the Chief Jiistice an,d J'Ustices of the Su-
preme Court of Appeals of Virginia: 
The petitioner, Theodore L. Hill, respectfully showa that 
be is aggrieved by a final judgment entered by the Law and 
Equity Court of the City of Richmond on July, 1948;in acer-
tain action at law by notice of motion for judgment wherein 
the petitioner was plaintiff and the City of Richmond was 
defendant. Said judgment of which the petitioner complains 
set aside the verdict of the jury awarding the petitioner dam-
ages in the amount of Two Thousand Dollars ($2.,000.00), 
denied recovery to the petitioner and awarded the defendant 
its costs. 
The petitioner is advised that errors to his prejudice were 
co:µimitted by the trial court which warrant and call for a 
review and reversal of said judgment. The petitioner 
28 therefore •prays that he may be awarded a writ of error 
to said judgment. 
With this petition is submitted a complete transcript of the 
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record in the court below, together with all original .exhibits 
submitted in evidence at said trial. 
The notice of motion for judgment named as defendants,. 
in addition to the City of Richmond, Rosa L. and William A. 
Bagigalupo, the owne.i·s of the property which fronted on ·thc-
sidewalk where the accident occurred. The notice of motion 
was not served on these individual defendants and the case 
proceeded against the City of Richmond alone to final judg-
ment. 
PR,ELIMINARY STATEMENT. 
This petition presents a case in which the final judgment 
complained of is contrary to· the jury's verdict. The issue, 
narrowly ·stated;is the correctness of the trial court's action 
in entering such a judgment. A determination of that issue 
will involve a full consideration of the evidence in the light 
of the well established principle that a jury's verdict is en-
titled to gi:eat weig·ht. This principle is stated in Burk's 
Pleadings and· Practice, Third Edition, page 543, to be: 
,''It is not sufficient that the judge, if on the jury, would 
have rendered a different verdict. It is not sufficient that 
there is a great preponderance of the evidence against' it. 
If there is conflict of testimony on a material point, or if rea-
sonably fair-minded men may cliff er as to the conclusions of 
fact to be drawn from the evidence, or if the conclusion is de-
pendent on the weight to be given tlle testimony, in all such 
cases the verdict of tlle jury 'is final and conclusive and can-
not be disturbed either by the trial court, or by this court, 
or If improperly set aside by the trial court, it will be rein-
stated by this court.'' · 
3* *The above statement of the rule was reaffirmed bv-
this court in so recent a decision as Erl,qerto'l1t v. N orfoli( 
Southern Bus Corp., 187 Va. 642,., 651, 47 S. E. (2d) 409, in 
which it was quoted in full. 
THE EVIDENCE ESTABLISHES THE F'OLLO"WlNG 
FACTS. 
On December 15, 1.H45, shortly after one o'clock, P. M., yo:u 1· 
petitioner, hereinafter refeITed to as plaintiff, and his wife 
leff their home to go to the market for ~:roceries (R., pp. 17, 
26, 31). They walked south from theii- home, 413 Smith 
Sfrect, to. Marshall Street and then west ou the north sicle-
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walk of Marshall Street until the accident hereinafter set 
out occurred (R., pp. 17, 26). .At the time of the accident 
the ground was covered with snow and it had been snowing 
~ost of the day ( R.; pp. 8, 17, 30). As they walked west, the 
plaintiff was to his wife's left or as she put it., '' on the out-
side" (R., pp. 17, 32), and was near the edge ·of the sidewallt 
~ince his wife was walking '' About the middle of the street, 
l guess'' ( meaning sidewalk). ( R., p. 24.) He was walking 
in his "usual customary way,'' as expressed by defendant's 
counsel (R., p. 32), walking on the snow (R., p. 32), and look-
ing at the snow (R., p. 34), and not "walking fast; just going 
to th~ market that evening" (R., p. 23). When the plaintiff 
had reached a. position in front of 70J West Marshall Street 
( R., p. 18), he fell and broke his right leg when he stepped in 
the edg·e of a hole in the sidewalk 4 to 4% inches deep and 
? to 472 fe~t in diameter (R., pp. 29, 51). Mrs. Eggleston, one 
of plaintiff's witnesses, who lived across the street and saw 
· the acc_ident., 'brought a chair and blanket and *did what 
4'"' she could to make the plaintiff comfortable until he was 
taken by ambulance to th~ hospital (R., p. 8). 
_ ·when the plaintiff's wife was aslrnd if she went back to the 
place her husband fell after the s119w had melted, she stated 
:that she q.i{l and as she put it, '' 1 saw this place-this hole 
he. fell in. I looked at that" ( R., p. 21) . This wi t~ess then 
identified this hole as that shown on Plaintiff's Exhibits Nos. 
_1 and 2. and in describing it to the jury said, "It is·_ a round 
low hollow that he stepped down iu; it was sunk" (R., p. 22) . 
. This witness ~id not see the hole before the plaintiff fell be-
. cause '' lt was covered with snow, the ground was'' (R., p. 
23). . . 
'£he plaintiff, by use of' Plaintiff's Exhibits Nos. 1 and 2, 
pointed out the place that he fell (R., p. 28), stated that at 
the time of his fall he could not tell the condition of the side-
walk because it was covered with snow (R., P~ 30), that he 
cotµdn 't tell what part of the hole he stepped ,iµ _because snow 
was on the ground, '' but sitting in the chair there I saw where 
my foot slipped in" (R., p. 3~) .. ,vhen suggested on cross 
examination that he could not te.11 the jury where he fell the . 
plaintiff stated: '' Sure, I can tell. I can carry them now 
and show them.'' '' The snow isn't there, but I looked back 
there and saw the hole my foot slipped in that same hole" 
(R., p. 37). 
If the snow hadn't been there the plaintiff would have had 
some chance to have. avoided the hole., as he expressed it, 
"Probably I would have seen it" (H., p. 39). The plaintiff 
had, on occasions when he was going to market, seen this and 
other defects in the sidewalk but it is clear that he had no 
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recollection of where the particular hole was located (R., 
5• pp. 39, 40). When asked *why he didn't pass by it on 
this particular day, he· stated "I didn't know where it 
were. You can't tell where the hole is on the street'' ( R., p. 
40 ), ref erring to the· circumstance of the snow· co'7ering the 
hole on the day of the accident. The plaintiff by use of Plain-
tiff 'a Exhibit No. 2, indicated "the place you say caused you 
to fall'' (R., p. 45). Then defendant's counsel asked the fol-
lowing question and received the following answer (R., p. 
46): 
"Q. Place yourself where you put that ink mark and then 
tell the jury if that isn't in a direct line with the treebox 
areas up there1 (Italics supplied.) 
"A. It certainly was, but I was going along here, but I 
didn't know where this hole was. I couldn't see where that 
hole was, whether I was on the curb or not. I was walking 
straight, attending to duty, going to the market." (Italics 
supplied.) 
The defendant by lengthy and excessive cross examination 
on the subject attempted to get the plaintiff, an ignorant 
negro man, to state that since the hole was in line with the 
treebox area, he would not have been walking in the area of 
the hole and to inf er therefrom that the hole could have had 
no connection with plaintiff's fall (R._, pp. 34, 35, 40-45). 
From a reading of the entire record on this subject it will 
become evident that the plaintiff did walk over the hole 
which caused his fall, that had he kept walking in the same 
relative position on the sidewalk he may have had to move 
slightly to his right further 1;1p the street. But there were 
no trees near the hole (Plaintiff's Exhibits Nos. 1 and 2) and 
the plaintiff time and again said that ''he couldn't get to those 
trees" (R., p. 34) before he fell, that he "didn't get ·no far-
ther" (R., p. 35) than the hole, that the treebox '=1,rea was 
"about 100 feet or more up there" (R., p. 41) and that he 
6• didn't know whether he e:would have bumped into a tree 
because he "didn't get th~re" (R., p. 41). 
This hole .in the sidewalk is immediately adjacent to a city 
~ box and within eight to ten feet of two city water meters. 
(Plaintiff's Exhibits Nos. 1 and 2.) It is within one block of 
()Ile of the city's three police stations and had existed in its 
present condition for several years (R., p. 10). 
The jury went to the scene of: the accident and saw the hole 
for themselves and therefore persona11y knew its nature and 
dimensions,. the character of the sidewalk, the location of the 
hole with respect to 702 ·West Marshall Street, that there were 
' 
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no treebox areas in its vicinity, that city .gas and water boxes 
were within a few feet of it aud that a- police station was 
located nearby (R., p. 54). 
THE LAW AS APPLIED TO THE FACTS .. 
There are four legal propositions involved in this case.. 
They may be expressed as follows: 
( 1) Did an actionable d'efect exist! 
(2) Did the city have notice, either actual of constructive, 
of the existence of the defect t 
(3) Was the de.feet a proximate ~use of ·plaintiff's in-
juries? 
(4) Was the plaintiff free from any negligence in ca.using 
or contributing to cause his injury! · 
If any one of these propositions be answered in the nega-
tive that ends the plaintiff's case and no consideration need 
be given any other. These propositions will be discussed in 
the order set. out above. ' 
• Did an Actionable Defect Eaist1 
The answer. to this proposition. must be based upon a 
proper statement of the law as to the duty of the city in the 
construction and -maintenance of its sidewalks. Such- a state-
ment may be found. in City of Roanoke v. Sutherland, 159 Va. 
749, 167 S. E. 243. There the trial court entered judgment 
on an $8,000.00 verdict for the plaintiff, which judgment was 
reversed by this court on the ground that no actionable de-
f ect existed. The defect complained of was located a.t- the 
center of a ten-foot sidewalk where five-foot slabs of concrete 
came together. The inner sl~bs had sunk until at the lowest 
point they were one and one-eighth inches· lower than the 
outer slabs. This depression ran . for a distance· of twelve 
feet along the center of and parallel with the sidewalk and 
varied, as above stated, from its greatest depth of one and 
one-eighth inches to level. 
In setting qut the duty ,of a.city in a case such as this the 
court said, beginning at page 753 of the Virginia Report: . . 
"(2) In 13 R. C. L~ 351, section 289, it is said: 'A munici-
pal or quasi municipal corporation is not. responsible fot 
every accident that may occur on its streets or highways, nor 
is it a guarantor of the safety of travelers thereon ·or an 
insurer against all injury which may result from obstru.ctions 
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or defects therein. Nor does if warrant that its streets shall 
be free from obstructions or defects or that they will be abso~ 
lutely perfect and safe at all times .. ' . 
'' (3) A reasonable degree of care is r.equired of cities in 
constructing their sidewalks and in keeping them in repair .. 
This is so well established that it is needless to cite authori-
ties with reference thereto . 
. " 'What is reasonable care depends upon the danger .. ' 
Amer. & Eng. Ency. of Law, Vol. 21,. 466. 
" 'Where any. particular act or· omission is obviously and 
indisputably dangerous. or the reverse, the court *may 
s• say that it 1.s evidence of or shows,negligence, or express 
· the oppo~ite view.' Amer .. & Eng. Ency. of Law, Vol. 21, 
504. . . 
'' (4) 'Or, as the rule has been otherwise expressed,. 
though the facts are not disputed, negligence is still a ques-
tion for the jury if different conclusions might be drawn by 
the minds of reasonable men from the faets as established. 
• • • But this rule does not, as has been seen, apply where 
the act or omission in question is clearly· and obviously 
fraught with danger, or of a nature indisputably harmless 
and unlikely to produce injury.' " .A.mer. & Eng. Ency. of 
Law, Vol. 21, 506.: 
The above statement of the law has been approved by this 
court in Childress v. City of Richrnond., 181 Va. 267, 24 S. E . 
. (2d) 419, and City of Richtnon(l v. McDonald, 183 Va. 694, 33 
· S. E. (2d) 186. In the former case a verdict for the plaintiff 
for $1,500 was set aside by the trial court and this action 
was approved by this court. The defect there was a depres-
sion :fifteen inches in length, eight inches in width and one 
and five-eig·hths inches in depth and was located in the cross-
walk of a street, not in the sidewalk. In the latter case the 
trial court entered judgment on a $500 verdict for the plain-
tiff, which judgment this court reversed. The defect there 
was a surveyor's stake which protruded :five-eighths of an inch 
above the level of the cross-walk of a street, likewise not lo-
cated .on a sidewalk. These two cases are the latest decided 
by this court on this subject with the exception of City of 
South Norfolk v. Dail, 187 Va. 495, 47 S. E. (2d) 405, to be 
referred to later. 
Admittedly the City of Richmond is not an insurer against 
injuries to users of the sidewalks even though those injuries 
are caused by defects constructed or permitted to remain in 
the sidewalks. On the contrary, liability of the city for such 
.injuries can be ·predicated only on its failure to fulfill its duty 
in such construction and maintenance. 
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9* *The question is did the city exercise the required 
'' reasonable degree of care.'' . 
In this case there is no evidence as to what the city actively 
did to fulfill its duty. The evidence on this point is limited 
solely to the existence of the defect. Assuming notice, which 
will be discussed under the following head, the question is 
the ref ore reduced to whether .the defect was of such propor:-
tions as to constitute negligence. .: ... , 
In City of Richm;0nd v. Cozirtney, 32 Gratt. (73 Va.) 792, 
the defect is described as follows: " 'It consisted of a place 
in the pavement 3x5 feet or thereabouts, from which bricks 
had been removed," and a few bricks were lying about loose in 
the opening;' * • * 'there was no excavation * * *' '' It would 
be fair to say that the defect located in the sidewalk was fiye 
· feet long, three feet wide and two inches deep~ the thickness 
of a brick. · · 
In City of Richmond v. Schonberger, 111 Va. 168, 68 S. E: 
284, the defect consisted of a projection two inches above level. 
This defect was in a.cross-walk where, the court stated, ·"one 
may more reasonably expect obstructions'' than on the side-
walk. 
In City of Roanoke v. Sutherland, s'ltpra, the defect was 
a depression in the sidewalk one and one-eighth inches deep. 
In City of Staunton v. Kerr, 160 V~. 420, 168 S. E. 326, the 
defect, located in the sidewalk, ,vas· two feet long, seven 
inches wide and one inch deep. . 
In Childress v. City of Richmond, siipra, the defect was a 
depression one and five-eighths inches deep, located in' a 
cross-walk not a sidewalk. 
10* *In City of Richniond v. McDonald, sillp,ra, the defect 
was a projection five-eighths of an inch above revel., also 
located in a cross-walk. · · 
· In these cases in which this court has held the particular 
defect not to be actionable, the greatest projection above 
level was two inches (Schonberger Case, siipra) and the great. 
est depression was likewise two inches (Courtney Case, 
· supra). In neither does the defect approach the proportions 
of the defect in this case, measttred by the witness Clarke to 
be a depression of four inches depth. 
On the other hand, City of Richmond v. Rose, 127 Va. 772, 
102 S. E. 561, is a holding squarely to the effect that a defect 
in a sidewalk consisting of a projection above level of two 
inches at its greatest point did constitute actionable ·negli~ 
gence. This case admittedly is overruled to the extent that it 
is in conflict with the Sutherland Case, supra, such being 
stated by Mr. Justice Eggleston in the opinion in the Mc-; 
Don,ald Case, supra. But it is not clear from a reading of the 
8 Supreme Court of Appeals of Virginia 
Sutherland Case to what extent the two are in conflict. As 
was saiq in the Sutherland Case '' The facts in that case (The 
Rose Case) were quite dissimilar to those in the present 
case.'' Certainly the proportions of the defects in the two 
cases were dissimilar, being a depression of only one and one-
eighth inches in the Sutherland Case as compared to a pro-
jection above level of two inches in the Rose Case. The de-
fect was nearly twice as great in the latter as in the former. 
It should also be kept in mind that the only case holding 
as a matter of law that a defect in a sidewalk of ""two 
11" inch proportions is not actionable, the Schonber,qer 
Case, was decided prior to the Rose Case and was by it, 
therefore, overruled insofar as in conflict. It is therefore 
submitted that the holding in the Bose Case that a defect of 
two inch proportions constitutes a question for the jury on 
the city's negligence in permitting it to remain is still the 
law. 
: The most recent case dealing with. this proposition is City 
of South Norfolk v. Dail, supra, where this court., after hold-
ing that charter notices are not jurisdictional, held the plain-
tiff guilty of contributory negligence as a matter of law and 
therefore not entitled to recover. The defect there was a hole 
two feet in diameter and two and one-half inches deep. The 
court never, in its opinion, considered that such a defect was 
not actionable but based its decision solely on ·contributory 
negligence. It would indeed be strange for the court to fail 
to· declare such a defect not actionable, in view of its many 
other decisions to such effect on the facts of those particular 
cases, unless it believed the defect in the Dail Case was ac-
tionable. In addition, contributory negligence, strictly speak-
ing, on the part of a plaintiff presumes primary negligence 
on the part of the defendant. We believe it to be a fair pre-
sumption that had the plaintiff in the Dail Case not been 
guilty of contributory negligence, this court would have af-
firmed the trial court's judgment for the plaintiff. 
See also Buck v. City of Danville, 177 Ya. 582, 15 S. E. (2d) 
31, where the verdict of a jury was reinstated by this court. · 
The sidewalk was laid in part with two-inch triangular con-
crete blocks. The apex of the triangle of one of the blocks had 
come up and was resting on an adjoining block. It was on 
12• this two inch projection ~that the plaintiff stepped and 
fell, 'apparently caused by a wobble of the.block rather 
than its height, the court saying at page 585 of the Virginia 
Reporter: '' The jury might well have believed that the city 
was negligent in permitting what was in substance a trap to 
remain unrepaired for more than two years.'~ . However, the 
court placed.,importance on the height. of the defect saying, on 
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the same page, that ''If the corner of this two-inch concrete 
slab was resting upon another slab then it is not surprising to 
find that people had been stumbling over it." The four inch 
hole in this case was covered with snow and in that condition., 
undiscernable, was as much of a trap as a wobbly two inch 
block of concrete. We submit that the quotation first set out 
above from the Buck Case would properly apply to this case. 
· Cities have, by reason of the rule of law applicable to this 
type of case, been gi.ven a preferred position and relieved of 
liability where others would have to respond in damages for 
the commission -of the same act. This is admittedly necessary 
in consideration of the tremendous areas covered by the 
streets and sidewalks of cities. But how far can this prefer-
ence go· in fairness to the users of the streets and sidewalks 7 
If a city is relieved of liability for damage caused by a hole 
four inches deep, why not one six inches or twelve inches 
deep? This court must draw the line somewhere. It could 
fairly be argued that it has partially drawn such a line by 
declaring that defects of less than two inches are not ac-
tionable. The court is urged to draw the other part of that 
line and declare that defects such as are here being discussed 
. are actionable if they are of two inches, or more and certainly 
that ':1- hole four inches deep pr_esents a jury question. 
• D"id the City Have Notice. 
There· was no proof of actual notice to the city of the ex .. 
istence of the defect. However, it was so located that city 
employees in making monthly checks of gas or water meters 
must have passed within a few feet of it. Also it was within 
one block of a police station and had existed in its present 
state for several years. In addition the city failed to pro-
duce any evidence on the question of actual notice. Since such 
evidence was exclusively under the control of the city and 
was not produced, it is presumed that it would have been.con-
trary to the city's position on this point. See Stockton v. 
City of Charlottesville, 178 Va. 164, 16 S. E. (2d) '376, where 
the city failed to produce a water meter box which was in its , 
possession. · · 
There is at least as much evidence of notice in this case as 
there was in the Buck, Case, supra, where, beginning at page 
585 of the Virginia Report, this court said: 
''""•""It was charged with the duty of maintenance. There 
was in substance no inspection; .a city official did at times 
ride down the street in a truck and look at the sidewalk. Since 
this was a busy street part of his time was probably taken 
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up in proper efforts to avoid accidents. If this unsafe con-
dition was not known to the city,. it should have been known. 
. "The jury's verdict should be reinstated and final judg-
ment entered.'' 
:, thWetbh. eliethve tntohthi~g fuf rthedr neded bthe said to,n .thlts .sut~ject . I 
o er an a e Jnry oun , un er e cour s ms rue ions, 
to be. ref~rred to later, that the city had actual or constructive-
notice of the existence of the defect in question. 
14~ 19Was the Defect a Proximate Cau,se of Plafotiff's· 
Injury . 
. · If the .defect was actionable or, to express it another way., 
if the city w·as :r;tegligent to permit it to remain unrepair.ed 
~fter notice of its existence, the next proposition to be de-
, termined is· w)lether the defect was a proximate cause of 
plaintiff's injuries. . 
In spite of defense counsel's extensive cross examination 
of the plaintiff about treebox areas we submit that there is 
absolutely no evidence in this case contrary to plaintiff's posi-
tion throughout the trial that when he stepped in the edge of 
the hole in front of 702 West Marshall Street, his foot slipped 
down into it, throwing him to the ground and breaking his 
right leg. The evidence to this ·effect is· abundant and because 
rather extensively pointed out, with Record references, under 
the head, '' The Evidence Establishes the Following Facts,'~ 
we believe it would be unnecessarily repetitious to clo more 
than ref er the court to that head.· 
. The evidence most favorable to the city on this point is 
that of the plaintiff, beginning near the middle of page 38 
of the Record and continuing on to the next page. This evi-
dence is as follows : 
"Q. Yon didn ~t know on the day yon fell thnt there was 
any depressed area in that sidewalk Y 
'' A. I couldn't· see. I couldn't tell where I was walking. 
• That is the only thing about \t. The snow was on the ground 
and when you are going-walking on that street you don't pick 
the place you walk in the snow, but I wasn't looking at the 
time .. 
'' Q. Yon think the cause then of your hurting your leg 
was the snow that was on the sidewalk? 
"A. It didn't hurt it; it broke it. 
15 • 4H' Q. What caused you to break your leg was slipping 
up on the snow that fell there! 
: ·."A. Yes. · 
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"Q. Your answer to that is that is righU 
'' A. Yes. 
11 
"Q. If it hadn't been snowing that day, you wouldn't have 
fallen? 
'' A. Well, I couldn't answer. that .question. I have fallen 
down in snow on occasions and didn't break my leg either. 
"Q. Did I understand you to say what caused you to fall 
was the snow on the g'I'ound? 
"A. The cause at that time in this case. 
"Q. If the snow hadn't been there you wouldn't have fallen, 
would you? 
"A. Probably I would have seen it." 
It should be remembered that this testimony was given by 
an ignorant colored man who had difficulty in understanding 
what was asked him and in expressing his answers as opposed 
to a very capable and astute city attorney. In spite of this, 
even upon a consideration of _the evidence limited to that 
quoted, it is evident that the plaiutiff never intended to get 
away from the hole in the sidewalk as the primary cause of 
his fall. After having answered in the affirmative the ques-
tion, ''What caused you tq break your leg· was slipping up 
on the snow that fell there?"., in answer to "If it hadn't 
been snowing that day, you wouldn't have fallen f ", he says: 
"vVell, I couldn't answer that question. I have fallen down 
in snow on occasions and didn't break my leg either.'' 
Clearly, he is trying to say that he doesn't know whether he 
would have fall~n if snow had not covered the ground; he is 
also saying that a fall caused by snow alone does not 
16* break your leg, that he, *on tJ1is occasion, had a more 
severe, a more twisting fall because of the hole into 
which his foot slipped. Then, a little further along·, in an-
swer to the question, '' Did I understand you to say what 
caused you to fall was the snow on the ground?", he replied, 
"The cause at that time in this case." This answer is en-
tirely out of keeping· with the intell~gence and command of 
language of this witness but what he meant appears from his 
next answer, ''Probably I would have seen it,'' the hole, if 
snow'had not covered it. 
,v e do not believe that a consideration limited to the quoted 
testimony, certainly the most favorable to th~ city on the 
question of proximate cause, leads to. a conclusion as a matter 
of law that the snow alone caused the plaintiff's injury. But, 
in ai1y event., it would be unjust and improper under th~ 
rules of evidence of this court to limit consideration of the 
plaintiff's testimony to that quoted. Isolated statements or 
• 
• 
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opinions cannot properly be the basis of decision. As was 
said in so recent a case as Schools v. !Walker, 187 Va. 619, 
624, 47 S. E. (2d) 418, decided in April of this year: 
"• * «i His testimony, of course, is not to be pinned down 
to isolated statements that might convict him of negligence, 
but his conduct is to be tested by his evidence as a whole. 
He is not to be judged by his conclusions or opinions, but by 
his statements of fact as developed by examination and cross 
examination.'' 
All of his other testimony, pointed out previously, must be 
considered. There, time after time, he tells of his foot slip-
ping in the hole and his fall is always connected with the hole 
as a cause. 
A rec·ent statement of this court o·n the question of proxi-
mate cause will be found in Ed.qerton v. Norfolk 80'1.tth-
17• ern Bus flCorp., 187 Va. 642, 653, 47 S. E. (2d) 409, as 
follows: 
· "(2) Whether there is causal connection between a defend-
ant's negligence a·nd a plaintiff's injuries is usually a ques-
tion for the jury. It is only when men of reasonable minds 
may not fairly differ on the proper inferences to be drawn 
from the facts proved that it becomes a question of law for 
the court. See Edwards v. Lau,rel Bmnch Coal Co., 133 Va. 
584, 555, 114 S. E. 108; Powell v. Virginian Ry. Co., 187 Va. 
384, 46 S. E. (2d) 429; Bly v. Southern R. Co., 183 Va. 162, 
171, 31 S; E. (2d) 564, 570. · · 
· "In the case last cited we approved this statement from 
Tennant v. Peoria., etc., R. Co., 321 U. S. 29, 64 S. Ct. 409, 
88 L. Ed. 520, which is applicable here : 
" ' "It is not the function of a court to search the record 
for conflicting circumstantial evidence in order to take the 
case away from the jury on a theory that the proof gives 
~qual support to inconsistent and. uncertain inferences. The 
focal point of judicial review is the reasonableness o.f the 
particular inference or conclusion drawn by the jury. It is 
the jury, not the court, which is the fact-finding body. It 
weighs the contradictory evidence and inferences, judges the 
credibility of witnesses, receives expert instructions, and 
draws the ultimate conclusion as to the facts. The very es- . 
sence of its· function is to select from among conflicting inf er-
ences and conclusions that which it considers most reason-
able. Washington, etc., R. Co. v. McDa.de, 135-.U. S. 554, 571, 
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572, 10 S. Ct. 1044, 34 L. Ed. 235, 241, 242; Tiller v . .Atlantic 
Coast Line R. Co., supra (318 U. S. 54, 68, 63 S. Ct. 444, 87 
L. Ed. 610, 618, 143 A. L. R. 967) ; Bailey v. Central Vermont. 
Railway, 319 U.S. 350, 353, 354, 63 S. Ct. 1062, 87 L. Ed. 1444, 
1447, 1448.. That'conclusion, whether it relates to negligence4 
causation or any other factual matter, cannot be ignored. 
Courts are not f1•ee to reweigh the evidence and set aside 
the jury ve1~di~t merely because the jury could have drawn 
different inferences or conclusions or because judges feel that 
other results are more reasonable." ' '' 
· When the principles set out in the above statement are ap ... 
plied to the evidenc~ as a whole in this case we believe a grave 
injustice would be committed against tl1is plaintiff if the 
question of the cause of his injury is not left for the jury to 
decide. 
18° ~It is problematical as to whether the plaintiff would 
have fallen had there been no snow covering ·the hole. 
It is true that the plaintiff fell when his foot ''slipped" into 
the hole, but it is entirely possible that stepping into the hole 
with no snow present would have caused him to fall. It is 
certainly true, however, under the evidence of this case, that. 
the fall which broke his leg would not have. occurred except 
for the hole. This hole set the stage for this fall. The snow 
admittedly made it more dangerous but the city knew when 
it permitted the hole to remain that snow was coming, that it 
comes every year .. It would indeed be strange if one who 
eommits a negligent act could avoid his responsibility for 
such because of a circumstance which, although he cannot con. 
trol it, he is charged with knowledge of. In many cases of this 
nature the question of daylight or darkness is considered but 
only as to whether the injured person had an opportunity to 
see and avoid the defect. . See Tyler v. City of Richmond, 
168 Va. 308, 191 S. E. 625. In none so f ai: as we know has 
there been an attempt to avoid responsibility for an action-
able defect on the ground of darkness. A city is charged with 
knowledge that darkness follows daylight; by like token it is 
charged with knowledge that, in this climate, snow comes with 
the winter, and should no more be allowed to avojd its respon-
sibility because of ·snow than it would because of darkness. 
It is submitted that' snow could at most be a concurring 
cause. It is so well established that a tort f easor cannot 
escape liability because he is not the sole cause of an injury, 
or, to put it another way, that there is more than one con-
curring cause, that we do not deem citation of authorities on 
this point necessary. 
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.19• *Was the Plaintiff Guilty of Contributory Negligence. 
as a Matter of Law. 
At no place in the eyidence is there any indication that the 
plaintiff was guilty of any affirmative act of negligence in 
the manner in which he was walking. He was not running, not 
in a hurry, not zig-zagging, nor wa.s his conduct such as to be 
likely in any manner to cause him to fall. When asked on 
cross examination if his line of-travel was not in line with the 
treebox area as shown on Plaintiff's Exhibit No. 2, he stated, 
"It certainly was, but I was along here, but I didn't know 
where this hole was. I couldn't see where this hole was, 
whether I was on the curb or not. I was walking straight, at-
tending to duty, going· to the market'' (R., p. 46). Therefore 
the only theory,, and ·we submit it is theory only, on which the 
city can talk about contributory neglig·ence is based on the 
defendant's prior· knowledge of the location of the 4ole in 
question.· The evidence on this point most favorable to the 
city is found on pages 39 and 40 of the Record: 
'' Q. If the snow l1adn 't been there you wouldn't have 
. fallen, would you! 
. '' A. Probably I would have seen it. 
"Q. Probably you would have seen it. Had you ever seen 
it on other occasions you had been up to the market t · 
· ''A. Seen whaU 
"Q. Had you ever seen this hole before the day you fell?. 
"A. I don't know. As I told you before, I go up the street 
and see a whole lot of bl"icks on the street. rrhat isn't the 
only street-
'' Q. Just stick to this one. You can answer this question. 
Don't you know whether you had ever seen that place in the. 
sidewalk before? 
20* "'" A. I h~ve seen that and other places-
'' Q. Let's confine it to this one and then I will let you 
talk about the others if the Court permits ·you. Had you ever 
seen that particular place yon now tell this jury caused you 
to fall! 
"A. I have seen that, yes. 
"Q. Had you seen it before the day you were lrnrU 
'' A. Naturally I seen it- . · 
"Q. I say had you seen it before that day? 
"A. Oh, yes, sir. 
"Q. In going to the market you had to .,pass right by it f 
''A. Yes. 
"Q. What is your answerf 
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'' A. I say yes. 
''Q. Why didn't you pass right by it this day? 
'' A.. I didn't know where it were. You can't tell where 
the hole is on that street.''· · 
The .plaintiff's testimony on this point cannot properly be 
said to mean more than that he had seen this hole and other 
defects as he walked up the street to the market, but that he· 
did not remember the exact location of any of them and could 
not see where they were at the time of the accident· because 
of the snow. 
It would be most unreasonable to expect and impossible of 
accomplishment that a person who has passed by a defect such 
as that here involved should recall its exact location. Unless 
the defect be of tremendous proportio11-s such as an excava-
tion or barricade it would be the unreasonable rather than the 
reasonable man who could locate it by memory. 
21 * *Since this accident occurred in the daytime, if -there 
had been no obstruction to the plaintiff's seeing the hole,, 
the city could with more propriety urge upon the court the de-
fense of ~ontributory neg·ligence. - But, it being a fact that 
the streets and sidewalks were covered with a heavv blanket 
of snow which had been falling since early morning~ this de-
fense must be unavailing to the city unless it was the duty of 
the plaintiff and all other residents of the city to do. one of 
two things: ( 1) to stay at home and not use the streets and 
sidewalks or (2) if they should g·o out and use the streets 
and sidewalks it was their duty in so doing to proceed as 
would a foot soldier in mined territory, tapping the way ahead 
of him with a ground-mine detector. To say that either this 
plaintiff or any other resident of the city was under either 
such duty is so preposterous as to furnish a negative answer. 
In Tyler v. City of Riclmiond, su.pra, walking at nig·ht along 
a sidewalk across which the city had left a chain, the plain-
tiff stumbled over the chain and injured herself. The trial 
court struck the plaintiff's evidence but this court rev.ersed 
· the trial court and sent the case back for a new trial. 
The plaintiff there was asked, "'Vere you looking where 
you were walking f ", and replied, "No, sir; I was just com-
ing along walking like I always did.'' This answer was urged 
upon the court as convicting the plaintiff of contributory neg-
ligence as a matter of law. In reply to that contention this 
court, at page 314 of the Virginia Report, said: 
""While she was bound to exercise ordinary care and had 
no right to 'walk by faith', yet from the circumstances then 
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existing, the testimony tending· to show the darkness, the 
22* grass and weeds obstructing the chain, •whether she ex-
ercised the deg·ree of care required of her, was for the 
jury. If she had been very careful and had looked con-
st~ntly at the sidewalk she might not have seen the obscured 
chain. Certainly, more than one reasonable conclusion could 
be reached from the evidence. This being true the question 
of Mrs. Tyler's contributory negligence was not for the court 
but for ~he jury.'' 
Certainly the city here cannot properly urge upon this 
court that the plaintiff, Hill., was walking with any less care 
than was Mrs. Tyler. The snow in this case replaces the dark-
ness, the grass and the weeds in the Tyler Case. When the 
above quotation is properly paraphrased to fit the facts of 
this case, the conclusion is inescapably reached that the plain-
tiff, Hill, had at Ieast the right to have the jury say whether 
he was negligent. The jury has said, ''No.'' 
See also Staunton v. Kerr, supra, beginning at the bottom 
of page 425 of the Virginia Report, where this court, in quot-
ing from Lerner v. Philadelphia, 221 Pa. 294, 70 Atl. 755, 
said, 
"• • • If through no fa ult of his he is prevented from see-
ing the defect, obstruction, or whatever it may be, which it 
was the duty of the municipality to have corrected, and injury 
results to him, he is entitled to claim compensation. • • •" 
In its motion before the trial court to set aside the jury's 
verdict £or the plaintiff, the city relied upon certain cases to 
show that the plaintiff was guilty of contributory negligence. 
Those case·s, we maintain, are distinguished from this. 
In City of Richmond v. Courtney, S'ltpra, the plaintiff, by 
her own testimony, was in a hurry, and 
''well knew of the broken place in the sidewalk where her 
fall occurred, and went on the opposite side of the street in 
going to the drug store to avoid it. Knowing of the defect, 
she might, with ordinary care, have avoided the defective 
sidewalk by simply passing on the same side of the street on 
which sh~ had walked to the drug store.'' ( Gratt.1 page 800.) 
23• *In City of CJharlottesville v. Failes, 103 Va. 53, 48 
S. E. 511, the basis of the decision against the plaintiff 
was, as expressed on page 56 of the Virginia Report : 
"1st: That the sidewalk where :B,ailes was injured was 
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not per se dangerous, but was in reasonably safe condition; 
and 
'·'2nd: That the ic~, which tl1e city had not had an oppor-
tunity to remove, was the proximate and efficient cause of the 
accident.'' 
·we therefore see that the question of the plaintiff's con· 
iributory negligence was not truly involved. However., the 
~ourt did say, at page 57 of the Virginia Report: 
"Nevertheless, his own version of the accident shows that 
he was negligent in that regard, for he admits that he was 
walking at a rapid gait when he slipped and fell.'' (Italics 
supplied.) 
In Bedford City v. Sitiuell, 110 Va. 296, 299, 65 S. E. 471, 
.is the following: 
"In this case, as we have seen, while the plaintiff did not 
know that the board upon which she stepped was not prop-
erly fastened, she did know that many boards on the side-
walk were loose and would tilt or give way if she stepped 
upon them outside of where they rested upon the stringer; 
yet, notwithstanding this knowledge, she drove up to the 
sidewalk, not at a crossing, and on the side next to the street 
where it was about two feet higher than the street, and 
stepped from the vehicle upon the end of the board which 
injured her, without exercising any care, either in seeing 
that it was fastened to the stringer, or by stepping upon it 
inside of the stringers, or where it rested upon the stringer 
next to her. Either of these precautions would have pre, 
vented the injury,, and with her knowledge of the condition 
of the sidewalk it is clear that however negligent the· town· 
may have been in the performance of its duty, the plaintiff 
failed to exercise that degree of care which, according to 
her own testimony and the undisputed evidence of the case, 
the law made it her duty to use." 
In Bohlkin v. City of Portsmouth, 146 Va. 340, 131 S. E. 
790, the plaintiff, in the night time, stumbled over a 
24 * meter box *which extended five or six inches above 
· level and was fifteen inches in diameter. She had 
passed by this meter box three or four times- each week for 
twelve years. At page 347 of the Virginia Report, the court 
said: 
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"With such a state of facts appearing from the record, we 
think the plaintiff guilty of contributory negligence in going 
through this dark, muddy, unpaved and unimproved street,, 
with full knowledge of its unsafe canditio11,, and when the city 
had provided for her use a well lighted and well paved side-
walk over which she could reach her objective by a convenient 
way." 
In City of Staunton v. Kerr, s:upra, the accident occurred 
in broad daylig·ht, there were no shadows or other obstruc-
tions to interfere with the plaintiff seeing· the hole into which 
she stepped and she was looking down at the time she fell but 
did not see what she admitted was '''very clear to be seen" 
when she was picked up. 
In City of Sou,th N orf ollc v. Dail, s1tpra, is the following on 
page 504 of the Vfrginia Report : 
'' According to her own testimony., the plaintiff was guilty 
of contributory negligence as a matter of law. She testified 
that she stepped in a hole in the sidewalk which was about 2 
feet in diameter and 2% inches deep, and that in it the con-
crete had been broken in pieces. This occurred in the day-
time when it was not raining·, and there was no obstruction 
to her vision. The hole was in her plain view but she stated 
she did not see it until after she fell-that then she did see 
it for the first time. She gives no excuse for not having seen 
the hole before she stepped into it. No conclusion can be 
drawn from her testimony other than that she walked blindly 
into the hole which she was bound to have seen if she had 
looked. There is no conflict in the evidence on this point and 
no room for the deduction of conflicting inferences. The hole 
was open and obvious to anyone walking on the sidewalk in 
. the exercise of ordinary care.,., 
We believe it to be unnecessarv to belabor the court bv dis-
cussing the distinguishing features of these cases. vVe "'earn-
estly contend that there is no precedent by decision 
25* upon which *the plaintiff, Hill, coul.d properly be said.,. · 
as. a matter of law, to have been contributorily negligent 
for not seeing . through a blanket of snow the hole which 
caused his injury. · 
City of Charlottesville v. Failes, supra, is the. only case in 
the reports where the ground was covered with snow. The 
city relied upon it heavily in the trial of this case when it made 
its motion to strike the plaintiff's evidence (R, p. 53). For 
these two reasons we deem it p1~oper to discuss this case in 
some detail. 
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First we think it worthwhile to call to the court's atten-
tion that this case has never been cited or referred to by this 
court in any subsequent opinion. "\Ve believe the reason for 
this to be that the principles of law set out therein when ap-
plied to its facts are so confusing that this court in consider-
ing suµsequent similar cases bas of necessity avoided refer-
ence to it. 
The defect there was a washout across a sidewalk, eighteen 
- inches to two feet wide and ranging in depth from twelve 
·inches at the outer side of the sidewalk. to four inches at the 
inner side. Keither the sidewalk nor the adjacent street'had 
been improved or paved alt.houg·b the city was accustomed, 
from time to time, to covering the sidewalk with ashes. Three 
to four weeks before the accident the city had repaired the 
sidewalk and '' did not know of the washout at the time the 
accident occurred.'' Snow which fell the night before the 
accident had "filled the ·washout, the existence of which was 
not known to the plaintiff.'' The plaintiff admitted that he 
would not have fallen in tbe absence of ice if he had been 
observant. 
The court based its decision upon two conclusions reached 
'' viewing· the case from the standpoint of a demurrer to 
26* the evidence.'' *They were first, 
"That the sidewalk where Failes was injured was not per se 
dang~rous, but was in r.casonably safe condition,'' 
and. second, 
"That the ice, which the city had not had an opportunity 
to remove., was the proximate and efficient cause of the acci-
dent." · 
This accident occurred "in an out-lying, sparsely s~ttled, 
and unimproved quarter of the city." Unless this first con.., 
clusion of the court be based upon these facts; that is, that a 
different and much less effective standard of maintenance ful-
. filled the city's obligation there as compared to its obligation 
here of furnishing· a much more effective standard of main-
tenance in close-in, thickly settled and improved quarters of 
the city, thus distinguishing the two, this court has many 
times reversed its opinion in the Failes Case, as shown by the 
cases discussed under the head, ''Did an Actionable Defect 
Exist," where· defects of no greater proportions than two 
inches have been held actionable. 
The court, having limited it8elf to the defect (first conclu- . 
sion) and the ice, (second conclusion) as possible causes of 
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this accident, when it eliminated the defect there was nothing 
left but the ice to blame the accident upon. 
It, of course, was not necessary for the court to so limit 
itself, there being two perfectly sound bases upon which it 
could ·have held the city not liable. 
One of these bases was lack of notice. The city had re-
paired the defect three to four weeks before the accident ·' and 
did not know of the washout at the time of the accident". 
The other was the neglig·ence ~f the plaintiff in "walk-
27• ing at a -rapid gait". *It is interesting to note that this· 
second basis, negligence of the plaintiff, is completely 
opposed to the second conclusion of the court that ice was the 
cause of the accident. 
We submit that either the Failes Case is distinguished from 
this case for the reasons set out above, or subsequent cases 
have overruled it. In either event., jt should not be control-
ling here. · 
THE COURT'S INSTRUCTIONS. 
From page 56 of the R,ecord, it will be seen that the city 
made no objection to any instntetion of the plaintiff and that 
no instruction asked for by it was refused. It, the-refore, can 
make no complaint. a.bout the instructions to the jury. The 
plaintiff, however, asks this court to review the trial court's 
instructions, several given over the objection of the plaj.ntiff, 
and we believe it will become apparent that the jury, in reach-
ing its verdict favorably to the plaintiff, considered every pos-
sible theory under which the city might correctly have escaped 
liability and even some theories which the city was not en-
titled to have it eon sider. 
Instruction A set forth the proposition that the city was 
not an insurer against accidents but was charged only with 
the duty to exercise reasonable care. 
· Instruction B told the jury that the burden of proof was 
on the plaintiff to prove every fact essential to his case. 
Instruction C required the jury to find not only·that the de-
fect was a proximate cause of the plaintiff's injury but 
28• .»also that such an injury was a probable result of per-
mitting such a defect to exist. 
Instruction D permitted the jury to find that the plaintiff 
just slipped on the snow. We snbmit, however, that there is 
no evidence that the plaintiff slipped and fell at any place 
other than the hole in the sidewalk or that he slipped and fell 
in any manner other than one involving this hole as a cause. 
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Instruction E permitted the jury to find that the plaintiff 
stepped "in or on_ the dangerous place through inattention ·or 
inadvertence.'' We submit that there is no evidence of '' in-
attention or inadvertence.'' 
In.struction G put to the jury the question of the plaintiff's 
negligence. We do not believe there was any evidence that · 
the plaintiff was negligent or from which an inference of neg-
lig·ence could be drawn. , 
Instruction H eliminated "conjecture, surmise or sym-
pathy" as the basis for a verdict. 
Instruction I covers burden of proof, already covered by 
instruction B, and, in addition, permittted the jury to decide 
whether or not it was '' just as probable that the plaintiff 
slipped and fell at a place other than the depressed area.'' 
There was no evidence whatsoever that the plaintiff fell at · 
any other place. Be that as it may, the proposition had al-
ready been submitted to the jury, improperly we maintain, by 
instruction D. 
Instruction J required the jury to find that the city had 
actual or constructive notice· of the defect. ·n contained a 
proper statement of the law but we believe that the uncontra-
dicted evidence established notice as a matter of law. 
29* . *Every proposition covered by these instructions was 
decided against the city and so the plaintiff has no com- · 
plaint about the jury's verdict. Our feeling· is., however, that 
if-the plaintiff was gi.ven a verdict under instructions as favor-
able to the city as those given by the trial court, there can be 
no question about it being a fair and proper verdict. 
CONCLUSION. 
In conclusion we submit that there is strong and convincing 
evidence that in the sidewalk in front of 702 ,Vest· Marshall 
Street there was on December 15, 1945, an actionable defect 
which consisted of a hole three to four feet in diameter and 
four inches deep; that this hole, located a few feet from city 
gas or water meters and less than a block from a city police 
station and having existed in its then condition for several 
years, was either known or should have been known to the 
city; that the plaintiff, walking in a normal and proper man-
ner, stepped in the edge of this hole and his foot slipped down 
into it, causing him to fall and break his right leg; and that 
the plaintiff did not and could not be expected to know the 
location of this hole, that he was prevented from seeing the. 
hole and thus avoiding it by a heavy blanket of snow and that 
he was guilty of no negligence which contributed to his in-
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jury. The plaintiff, therefore, respectfully prays that he be 
granted a writ of error to the judgment of the trial court, that 
said judgment be reversed1.tl1at the verdict of the jury award-
ing him damages in the amount of $2,000.00 be reinstated, ancl 
that final judgment be. entered on the· verdict with interest 
and costs. 
30'" *It is averred that a copy of this petition was mailed 
to J: Elliott Drinard, attorney for the defendant, on the 
28th day of October, 1948, prior to tl1e filing hereof with the 
Clerk of the Supreme Court of Appeals at Richmond, Vir-
ginia. Petitioner asks that his counsel be permitted to state 
orally the reasons for reviewing the judgment complained of. 
In the ev,ent a writ of error is granted this petition will be 
adopted as the opening brief for plaintiff in error. And peti-
tioner will ever pray, etc. 
THEODORE L. HILL, 
By BOWLES, ANDERSON & BOYD,. 
Counsel, 
BOWLES, ANDERSON AND BOYD, 
901 Mutual Building, 
Richmond, Virginia,. 
of counsel. 
I, H. Armistead Boyd, . the undersigned Attorney-at-Law, 
practicing in the Supreme Court of Appeals of Virginia, do 
hereby certify that, in my opinion, the judgment referred to 
in the foregoing petition ought to be reviewed. 
Received Octo her 28, 1948. 
H. ARMISTEAD BOYD 
901 Mutual Building, 
. Richmond, Virginia. 
M. B. ·w .A. TTS~ Clerk. 
Nov. 19, 1948. Writ of error awarded by the court. Bond 
$300. 
:M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable Thomas C. Fletcher, Judge 
of the Law· and Equity ·Court of the City of Richmond, held 
for the said City at the Courtroom thereof in the City Hall 
on the 27th day of August, 1948. 
Be it remembered that heretofore, to-wit: In the Clerk's 
office of the Law and Equity Court of the City of Richmond on 
the 26th day of November, 1946: Came Theodore L. Hill, by 
counsel, and filed his Notice of Motion for Judgment against 
City of Riclunond, a municipal corporation, and Rosa L. 
Bacigalupo and "William V. Bacigalupo, which Notice of Mo-
tion for Judgment is in the words and figures following, to-
wit: · 
Virginia 
In the Law and Equity Court of the City of Richmond. · 
Theodore L. Hill, Plaintiff, 
v. 
City of Richmond, a Municipal Corporation, and Rosa L. & 
William A. Bacigalupo, Defendants. 
NOTICE OF 1\iIOTION FOR JUDGMENT. 
To : City of Richmond, a Muncipal Corporation, Richmond., 
Virginia, and Rosa L. & William V. Bacigalupo, Waynes-
boro, Virginia. 
TAK~ NOTICE that on the 13th day of December, 1946, at 
10 :00 o'clock A. M. or as soon thereafter as Theodore L. Hill, 
hereinafter called the plaintiff, can be heard, the 
page 2 ~ plaintiff will move the Law and Equity Court of the 
City of Richmond at its courtroom in the City Hall 
for judgment against City of Richmond, a municipal corpora-
tion, hereinafter called the first defendant, and Rosa L. & 
William V. Bacigalupo, hereinafter falled the second defend-
ants, in the sum of Ten Thousand Dollars ($10,000.00) due 
to the plaintiff by the defendants, and each of them, by rea-
son of the following facts: 
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That heretofore, to-wit., on and before the 15th day of De-
cember, 1945, the first defendant was a municipal corporation 
maintaining streets and sidewalks for the use and benefit of 
the public, and the second defendants were the owners of the 
residence generally known and designated as Number 702 
West Marshall Street in the City of Richmond, Virginia, 
whereupon it became and .. was the duty of the said defend-
ants and each of them to use reasonable care to keep and 
maintain the said streets and sidewalks in safe condition, to 
give warning of any defects existing therein, to refrain from 
allowing, causing or permitting dangerous conditions to e~ist 
thereon, particularly ice and snow in violation of the City 
ordinance for such cases made and provided, or permitting, 
causing or allowing a. nuisance to exist thereby so as to avoid 
jnjury to others and particularly the plaintiff while exer-
cising ordinary care on his part. 
Yet the said defendants and each of them did not regard 
their said duty and duties, but negligently, carelessly, reck-
lessly and•wrongfully failed to exercise ordinary care, to keep 
the said streets and sidewalks, as hereinafter described, in 
~ reasonably safe condition, and did fail to give 
page 3 ~ warning of dangers existing· therein., and did per-
mit, cause and allow a dangerous condition to arise 
and exist, and did permit, cause and create a nuisance there-
by so that while the plaintiff was walking westwardly on and 
along Marshall Street on the sidewalk and walkway on the 
north side thereof in front of the property generally known 
and designated as No. 702 West Marshall Street, the plain-
tiff was thrown and caused to fall in and upon a deep hole in 
said sidewalk and walkwav while snow and ice were on said 
sidewalk, whereby the plaintiff was grievously and seriously 
injured and his bones broken and otherwise hurt in and about 
his head, face, neck, arms, legs, hips and other parts of his 
body, both internally and externally, and thereby permanently 
injured and required to eA'I)end a large sum of money in at-
tempting to be cured and will expend greater sums in the 
future, and the plaintiff kept from following his usual busi-
ness and affairs. 
And in conformity to law for such cases made and provided, 
the plaintiff on or about the 22nd day of February, 1946, gave 
notice to the City of Richmond, a municipal corporation, of 
his aforesaid injuries and pain in the following words and 
figures: · 
RECEIVF...D 
Feb221946 
Office of City 
Attorney 
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State of Virginia: 
City of Richmond, to-wit: 
This day personally appeared Theodore L. Hill .fore me~ 
the undersigned notary public, in my state and city aforesaid, 
and made oath as follows: 
page 4} I, Theodore L. Hill, residing at 413 Smith Street, 
Richmond, Virginia, state that on December 15, 
1945, at about 1 :30 P. M., I was walking west on the north 
side of Marshall Street. There was some snow on the ground. 
When I reached a Point approximately in front of 701 W. 
Marshall Street, I suddenly was caused to fall by stepping 
in a hole in the sidewalk, causing me to fall and to breQ,k my 
righl~~ . 
Investigation showed that. this hole was caused by em-
ployees of the City of Richmond digging in the sidewalk for 
the purpose of putting in or taking out some pipe or meter 
and failing to repair the sidewalk proper_ly afterwards. 
As a result .of said fall, I have been confined to the hospital 
one week, have doctor's bills and hospital _bills and have lost 
time from my usual employment. 
THEODORE L. HILL /s/ 
Subscribed and sworn to before me this 10th dav of Jann~ 
ary, 1946. • 
EDNA M. JOHNSON /s/ 
(Notary Public) 
My commission expires Jnne 19, 1949. 
And, therefore, he gives you this notice of motion for judg-
ment in the sum of Ten Thousand Dollars ($10,000.00). 
A. SCOTT ANDERSON 
THEODORE L. Hil.JL, 
By Counsel 
pag·e 5 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 13th day of 
December, 1946. 
This day came the plaintiff. by counsel, and on his motion 
if is ordered that this case be docketed. 
The defendant, City of Richmond, then filed herein a de-
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mnrrer in writing to the plaintiff's notice of motion and a 
plea of "not guilty" and put itself upon the Country and the 
plaintiff likewise. 
Virginia:. 
In the Law and Equity Court of the· City of Richmond .. 
Theodore L. Hill · 
v. 
City of Richmond, a Municipal Corporation, and Rosa L. and 
. ~wmiam V. Bac~galupo 
DEMURRER .. 
The deiendarit,. City of Richmond, by its attorney, comes 
and says that the notice of motion in this action is not suf-
ficient in law .. 
OLIN A. ROGERS 
Assistant City Attorney 
page 6 ~ Virginia: 
CITY OF RICHMOND 
By Counsel 
In the Law aml Equity Court of the City of Richmond-
Theodore L. Hill 
v. 
City of Richmond, a Municipal Corporatfon, and Rosa L. ancl 
William V. Bacigalupo 
PLEA OF NOT GUILTY. 
The defendant, City of Richmond, l?y its attorney, comes 
and says that it is not guilty of the premises in this action 
laid to its charge, in manner and form as the plaintiff hath 
compalined. And of this said defendant puts itself upon the 
country. 
OLIN A. ROGERS 
Assistant City Attorney 
CITY OF RICHMOND 
By Counsel 
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page 7 ~ And at another day, to-wit: At a Law and Equity 
Co.urt of the City of Richmond, held the 6th day of 
May, 1948. 
This day came the plaintiff by counsel and filed herein a 
bill ~f particulars of his claim in this action. 
Virginia: 
In the Law and Equity Court of the City of Richmond. 
Theodore L. Hill, Plaintiff., 
v. . 
City of Richmond, a Muncipal Corporation, and Rosa L. and 
William V. Bacigalupo, Defendants . 
. BILL OF PARTICULARS. 
For bill of pai:ticulars, the plaintiff relies on the allega-
tions in the notice of motion, and also, in addition thereto, 
says that plaintiff at the time of the accident in question, to-
wit: on the 15th day of December, 1945, while walking west-
wardly. on Marshall Street in front of 702 West Marshall 
Street, was injured as ~foresaid by reason of the negligence 
of the defendants in that there existed a large depi'ession or 
hole in· the said sidewalk, which existed prior to ·the time of· 
the said accident, and was known to the said defendants, and 
was neg·lig-ently permitted by the defendants to· continue and 
exist in said sidewalk creating a dangerous condition and a 
nuisance, particularly when snow and ice were on the side-
walk, and it was· the duty of the defendants, and 
page 8 ~ each of them, to have repaired and corrected said 
depressi01i or hole prior to the time of this accident., 
or in the alternative to erect a guard rail around the same 
or other warning devices for the safety of the public at large 
and the plaintiff in particular. And said hole was created 
or ·caused by the neg·ligence of the defendants, and each of 
them, in that they failed to keep and maintain the said side1-
walk in a reasonably safe condition for the public, and in that 
excavations were made in said sidewalk for the purpose of 
installing-, repairing, or moving- certain pipes or conduits 
connecting the City water and gas lines with the property 
known as 702 ·west Marshall Street belonging to the co-de-
fendants, and that upon said excavations being covered up 
and. the brick replaced in the sidewalk, thereafter by reason 
of rain and other weather conditions the g-round over the 
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place where .said excavations were made sank, causing the 
said depression or hole, which condition should have been 
known to the defendants, and was known to them prior to 
the time of this accident, and should have been repaired and 
corrected by the defendants, and in that certain rodents bur-
rowed under said sidewalk causing said sidewalk to sink at 
the said time and place creating the depression therein, which 
condition was apparent to and known by the defendants prior 
to the time of this accident, and it was their duty to repair 
and correct the same, or to erect warnings and other safe-
guards for the benefit of the public, and that, in any event, it 
was the duty of the defendants, upon notice to them of the 
existence of this hazardous defect in the said sidewalk prior 
to the time of this accident., to _repair and correct 
· page 9 ~ the same, or to erect safeguards· or other warnings 
for the protection of the public and the plaintiff in 
-particular. ' 
All to the damage of the plaintiff as aforesaid. 
A. SCOTT ANDER.SON 
Counsel 
THEODORE L. HILL 
By Counsel 
page 10 ~ And at another day, to-wit: At a Law and 
Equity Court of the City of Richmond, held on the 
11th day of May, 1948. 
This day came the plaintiff and defendants, by counsel, 
and thereupon came a jury, to-wit: Benjamin H. Alston, Wm. 
L. Almand, James L. Morrison, Robert L. Richmond, Robert 
R,. Roadcap, Powell Williams, and Leona.rd B. Moss, who were 
sworn well and truly to try the issues joined in this case and 
having heard the evidence and arguments of cou~sel, were 
sent out of Court to consult of a verdict and after some time 
returned into Court with a verdict in the following words and 
figures, to-wit: ''We, the jury, on the issues joined, find for 
the plaintiff and fix his damages at Two Thousand Dollars 
"($2,000.00). ,, 
To which verdict the defendants, by counsel moved the 
Court to set aside the said verdict of the jury and enter· :final 
judgment for the defendants on the ground that it was with-
out evidence to support it and was contrary to the law and 
the evidence, which motion the court continued for argument 
to be heard thereon. 
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Ruth Cherna. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 9th day of June, _1948. 
This day came again the parties by counsel, and the Court 
having heard arguments of counsel on the motion to set aside · 
the verdict of the jury and enter final Judgment for 
page 11 } the defendant. The Court not now being advised 
of its judgment to be rendered herein, time is taken 
to consider· thereof. 
page 12 } And at another day, to-wit: At a Law and 
Equity Court of the City of Richmond, held the 
1st day of July, 1948. 
This day came again the plaintiff and defendant, ·by counsel, · 
and the court l\OW being advised of its judgment to be ren-
dered herein doth sustain the defendant's motion to set aside 
the verdict of the jury; therefore it is considered by the Court 
that the plaintiff recover nothing by his bill but that the de-
fendant recover of the plaintiff its costs by it about its suit 
in this behalf expended, to all of which actions of the Court 
the plaintiff excepted. 
And now at this day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 27th day of August, 1948. 
This day the Judge of this . Court delivered to the Clerk 
thereof a transcript of the evidence and other incidents of 
the trial of the above entitled case, duly authenticated, which 
is now filed and made a part of the record herein. 
page 13 } Note : The jury was selected and sworn, the wit-
nesses were sworn and excluded from the court-
room., opening statements were made by counsel for both par-
ties and thereupon the fallowing testimony was presented. 
RUTH CHERNA, 
a witness called on behalf of the plaintiff, being first duly 
sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Anderson: 
Q. Please state your full name. 
A. Ruth Cherna. 
Q. Are you connected with the Medical College Hospital f 
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Ruth Cherna. 
A. Yes, sir. 
Q. Did you bring here this morning the medical record of 
Theoq.ore L. Hill in response to a summons? 
A. I did. 
Q~ Will you read to the jury from that record the admis-
sion data, the X-ray report, the findings of the doctor and 
the treatment that was given Y 
A. All right. 
Q. Please speak loud enough ·so the gentlemen of the jury 
can hear you. 
Mr. Rogers : . Just one minute. Do I understand these are 
records and reports filed by the doctors Y 
page 14 ~ · Mr. Anderson: If Your Honor please, I issued 
a su.bp:oena duces tec·ivm for the hospital record of 
this man, the admission record and treatment. I have never 
seen it and I do not know what is on it. 
Mr. Rogers: I have not seen it, but we have to object to 
anything in the nature of hearsay testimony. 
The Court: Do you want to examine it°/ 
Mr. Rogers:. Yes, sir, I _would like to see it. I have no 
idea what it would show. 
The Witness: That is the old hospital admission, the one 
you are looking at. The other hospital admission follows. 
That was previous to that time. . 
Mr. Rogers: Your Honor, I cannot read the names of the 
persons who signed this. It purports to be the notes of some 
doctors or internes, I do ·not know which, as to the condition 
of the patient which I do not think is proper evidence. I think 
the doctor should be here who made these notes. I have no 
objection to saying the man was admitted to the hospital, but 
I do not think the young lady should be called upon to read 
statements signed by physicians or internes who may have 
examined the patient. 
· Mr. Anderson: If Your Honor please, I think I 
. page 15 ~ can clear up the question of the doctors. I can ask 
· the young lady. 
Q. Is Dr. Paul Wallace now in Richmond at this hospital f 
A. He is not at the hospital. If he is in Richmond I don't 
know. · 
Q. His connection with the hospital has been severed t 
A. Yes, sir. 
Q. Is Dr.-I don't know this name. 
A. I am sorry, sir; I don't know who that is .. 
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Q. Do you k~ow whether he is at the hospital or not? · 
A. I couldn't answer that in view of the fact I don't know 
whose. signature that is. . 
Q. How about this one (indicating) t . . , 
A. That is a student and in all probability he is not now 
. connected with the hospital. I don't know who he is. These 
records are from 1945 and the internes only stay nine months. 
~fr. Anderson: If your Honor please, the plaintiff made 
an investigation to attempt to locate the physician who 
·treated him and we were advised that none of those physicians 
were in Richmond at this time. · For that reason we sum-
moned the original· records from the hospital and we submit · 
they are the best evidence and should be admitted. 
page 16} This is the original record from the hospital. 
tion. 
The Court: I am going to overrule the objec-
Mr. Rogers: We note the exception, if Your Honor please. 
By Mr. Anderson: , 
Q. Will you read the exact record there, please Y 
A. '' Theodore Hill, age 48, vVard B. 12-15-45. Fracture 
of right tibia and fibula. Placed in long leg cast after reduc-
tion with Mouck hitch. To return in six weeks. (signed) 
Paul Wallace.'' 
'' Discharge Summary. Patient admitted to hospital 12-15-
45 because of fracture of rig·ht tibia and fibula. Fracture re-
duced and immobilized and p,atient discharged in good con-
dition 12-22-45, to return in six weeks after removal of cast.'' 
I can't read th~ signature. 
Q. vVill you turn over to the latter part of. the record there 
and see if there is anything further? . · 
A. This is the doctor's order sheet. This corresponds to 
the other. 
Q. Suppose you read the doctor's notes there. 
A. ''Name: Theodore Hill Room B Service: Orthopedic 
Physician: McCune First complaint: Broken leg Present 
illness: Patient. fell on snow and hurt his leg. He thought 
it was broken, so he came to St. Philips emergency 
page 17 ~ room and there it was reduced and put in a plaster 
cast extending from mid thigh on down over foot. 
I was assigned the patient the next day. Past History: No 
family diseases such as. tuberculosis-
32 Supreme Court of Appeals of Virginia 
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Q. There is no need going into that. Is there anything fur-
ther 'there with ref ere nee to this injury? · 
A. Would you like the physical examination T 
Q. Yes. 
A. "Physical Examination: Well developed, colored male 
from Richmond, lying in bed in no acute distress. His· right 
leg is in a cast so I could not examine it. Temperature 988 
Respiration 21 Pulse 82 Blood pressure 145 over 90. Posi-
tive Findings Only: Head and N eek small anterior cervij!al 
nodes palpation. Eye Ear Nose Throat-eyes react to light 
and accommodation-eye opening 0. K.-nose muc.opurulent 
discharge-throat anterior pharyngeal .wall injected-ears 
negative--lungs clear to anterior and posterior-heart right 
rapid, rhythm regular, no murmurs, thrills, etc.-abdomen 
soft obese abdomiq.al wall, no liver, spleen, kidney felt, no 
tenderness, rigidity, etc.-genitalia normal male-reflexes 
physiological. (signed) W. R. McCune.'' 
Witness stood aside. 
page 18 ~- MRS. ARLETHIA EGGLESTON (col.) 
· a witness called on behalf of the· plaintiff, being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Anderson: 
Q. Ph~ase state your full name. 
A. Arlethia Eggleston. 
Q. Where do you live? 
A. 709% West Marshall Street. 
Q. How long have you been living at 709% West _Marshall 
Streett ' 
A. About six years. 
Q. On December 15, 1945, did you see ,an accident that oc-
curred? 
A. Yes, sir, I did. 
Q. Where did this accident happen? . 
A. It happened right across the street from me. 
Q. Tell the jury what happened. 
A. Well, at that time they was on the way to the market-
. Q. Who7 · 
A. Mr. and Mrs. Hill, and when they got opposite my win-
dow he was walking along and he fell. 
Q. Did you do anything about that 1 
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A. Yes, sir, soon after that I went out there 
page 19 }after I saw he was hurt. Then I went across the 
street and I stood there a while and he was in such 
misery I came home and went back across the street and 
oarried a chair over there for him to sit in. By that time the 
lady-another lady across the street by the name of Mrs. 
Frost she brought a chair also to put his leg on it, too, but he 
was in such misery we couldn't touch that leg. 
Q. Did you bring anything else over there Y 
A. Yes, sir, I carried a blanket over because he was cold. 
It was very cold that day. 
Q. What was the weather with reference to raining or 
snowing or clear 7 
A. It was snowing. 
Q. About how much snow was on the ground f 
A. Well, it had covered the street. 
Q. Do you know how long it had been snowing7 . . 
A. No, sir, I don't because it was snowing when I got up. 
Q. I hand you a picture here and ask you if yon can look 
at it and see if it. shows the place where this accident hap· 
pened? 
A. Yes, sir, that is the place. · 
(J. After the snow melted away did you have any occasion 
to go back across the street and look at this place j 
A. Well, I didn't make any special trip. It has 
page 20.} been there quite a ·while and I have seen it. 
Q. Does that picture there show the place where 
he felU 
A. Yes, sir., it certainly does. 
Q. Will yon come over here and point out to the jury and 
put your finger on the place Y 
Note : Witness does so. 
Q. That ·sunken place in the sidewalk! 
A. That is it right there. · 
Q. Prior to December 15, 1945, had you ever seen that place 
there before? . 
A. Yes, sir, I had several times. It has been there quite 
· a while. It was there before this accident happened and it 
is still there. 
Q. Still there and looks exactly the same Y 
A. Exactly like that. 
Q. Is this another picture of the same place f 
A. Ye,s, sir, that is right; same thing. : .· I 
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Mrs. Arlethia Eggleston ( cot) 
Mr. Anderson: If Your Honor please, we wish to intro-
duce at this time the two pictures and ask the reporter to 
make them plaintiff's Exhibits Nos. 1 and 2. 
Note: Filed and marked Exhibits Nos. 1 and 2. 
Q .. How long before December 15, 1945, had you been liv:-
ing at that address Y 
A. About six years, I think.· 
page 21 > Q. And I believe you said you had seen this 
place there prior to this accident Y 
· A. That is rig·ht. 
Q. How long pefore the accident had you seen it therel 
A. Well, I had seen it there practically ever since I . had 
been living oyer ·there. 
Q. Do you know the number of the· house that is in front 
of on the north. ·sideY. 
A. 702. 
Q. West Marshall? 
A. Yes, sir, West Marshall. 
Q. How far is the Second Police Station from this place'! 
A. Well, it is in the next block; in the 600 block right on 
the corner of Munford Street. 
Q. Is the police station on the south side of the street or 
the north side Y 
A. The south side. 
Q. The same side! 
A. Yes, sir. 
Q. Can you look at tbe exhibits and point out to the jury 
whether· there are a:ny water meter caps shown near this 
placeT · 
A. This is the only one right here (indicating). 
Q. Can yon tell the jury anything about how big this hole 
is or how deep it is or how wideY 
page 22 ~ A. N 0 1 I couldn't exactly tell because I never 
· paid that much attention to it to tell exactly how 
large it is. 
Q. The picture shows it pretty clearly r 
A. Plainly 1 yes, sir. 
CROSS EXAMINATION. 
By Mr. Rogers: . 
· Q. I don ~t believe you took .these pictures., did you T 
A. No, sir, I didn't. · 
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Q. I believe you stated you were in your front room window 
at the time? 
A. Yes, sir. 
Q. So you saw Mr. and Mrs. Hill as they were coming up 
the street, but across the street 7 . , 
· A. Across the street. 
Q. You live at 709% and that would be on the south side 
of Marshall Street Y · 
. .A.. That is right. 
Q. And when they got opposite your living room window 
Mr. Hill suddenly went down T 
0. Mr. Hill suddenly went down. · 
Q. Of course, you didn't know what the trouble was! \ 
A. No, I didn't know he was hurt so bad until I heard him 
crying and carrying on. 
Q. And I believe you said you went out and tried to help 
him? 
page 23 ~ A. Yes, I did. 
Q .. Did you know who he wasY 
A. Yes, sir, I did. .. 
Q. He was close enough to you to recognize him, was he, 
from your window Y 
A. That is rig·ht. . 
Q. "\Vhen you went out of your front porch did you go 
across the street? 
A. I went straight across the street. 
Q. Did you walk to your right or left or go right directly-· 
A. Rig·ht directly across the street .. · · · . , 
Q. What is the number of the house that is directly across 
the street from you? 
A. What you mean; where the accident occurred Y 
Q. No, what is the number of the house right opposite your 
house on Marshall Street? · 
A. 704. 
Q. Would 704 be opposite 709% i 
A. That is right. 
Q. Then he was really in front of 704 when he fell? ' 
A. No, he wasn't ·in front of 704; he was in front of 702 .. 
I live at 7091h and I went across the str~et and he .wasn't 
exactly in front of 704; it was 702. · 
Q. It was directly opposite your house, wasn't iU 
A. It wasn't exactly; just a little few steps 
page 24 ~ do'Yll. 
· Q. How many steps down Y 
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A. Oh, my; I don't know. I would say just about three or 
four steps down from me. 
Q. I hand you a picture of a brick sidewalk and ask you 
if you have seen that condition before? · 
A. Yes, sir; it is just the same as the other. 
Q. Doesn't that look like the sidewalk directly opposite 
your house and as it was in December, 1945 f 
A. That is right. It was some places in th~re the same 
wax. . 
Q. And that was covered with snow just like the other place 
was covered with snow Y 
A. That is right. 
Q. You didn't uncover the snow, did you Y 
A.' No, sir, I didn't do anything except look after Mr. Hill. 
Q. Is:µ 't this place directly opposite your ho~se in front 
of 704 or wasn't it in front of 7047 
A. No., it was in front of 702 at the time the accident oc-
curred . 
. Q. Is this the same condition as the one you httve just iden-
. tified on the plaintiff's other picture Y 
A. The other one-that sink was a little deeper than what 
this seems like. 
page 25 ~ Q. Do the two pictures you looked at show the 
, same condition Y 
A. No, they don't show the same condition. 
Q. Do you know where that condition in the sidewalk was Y 
A, Well, the condition of this here was more in front of 
704, but the place he was hurt in front of 702 was a little 
deeper. 
Q. How can you tell this jury now which one of the two 
places across the street from your.house was where this plain-
tiff fell when the place was covered with snow and you didn't 
go back after the snow melted. to take any particular notice f 
A. I have been noticing that before the snow occurred. 
Q. You have noticed this before the snow occurred Y 
A. Yes, sir, this other place. 
Q. Did you pay any more attention to that than the one 
you say the man fell at? 
A. Well, I hadn't paid any particular notice then which I 
know the sidewalk was bad long before this happened. 
Q. Couldn't the plaintiff have fallen at that place just as 
well as at 702 t · 
A. What do you mean Y 
1 Q. How do you know he fell in front of 702 instead of 704 ! 
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A. Because I saw him. 
page 26 ~ Q. How do y.ou lmow it was in front of 702 in-
stead of 704 ¥ 
A. Because I know the place they live, 702, and it was 
opposite their gate. 
Q. Where who lives Y 
A. Mr. James Anderson, but he is dead now. 
Q. Who lives in 7047 
A. The lady that used to live there, she has moved and I 
don't know the people that live there now. The people that 
lives there now is Mrs .. Harris. 
Q. Now the snow was falling all that dayf 
A. That is right. 
· Q. Was it a smooth blanket of snow on the street and side-
walk? 
A. Yes, sir; the sidewalk was covered with snow. 
Q. And it was still falling at the time Theodore fell 1. 
A. Still falling, that is right. 
Mr. Anderson: May we ask the City Attorney if he is go-
ing to put this picture in as an exhibit that he has examined 
the witness on Y We would like to have it filed as an exhibit. 
Mr. Rogers: I may file it if it becomes material. I just 
wanted to see if the witness could identify it. 
The Court: Either one of you may put it in. 
page 27 ~ Mr. Anderson: The plaintiff offers it as an ex-
hibit. 
Note : Filed and marked Exhibit No. 3. 
Witness stood aside. 
MRS. SADIE E. HILL (col.), 
called on behalf of the plainti:ff,"being first duly sworn, testi-
fied as follows: 
DIRECT EXAMINATION. 
By Mr. Anderson: 
Q. Please state your full name. 
A. Sadie E. Hill. 
Q. Are you the wife of Theodore L. Hill Y ·
A. Yes. 
Q. Where do you all live 7 
A. 413 Smith Street. 
Q. How far is your house from Marshall Streett . , 1 
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A. About half a block. 
Q. Do you live anywhere near the Second Police Station T 
A. Yes, we can look into the police station about half a 
block away. 
. Q. On December 15, 1945, were you ·with your husband when 
he got hurt? · 
A. Yes., I was. 
Q. Where did you all leave from Y 
A. From home. 
page 28 ~ Q. Where were you going T 
A. To the market. 
Q. Where is tlie market 1 . 
A. I am dealing at Berman's, Gilmer and Marshall. 
Q. Is that west of Smith StreeU 
A. Yes. 
Q. As you proceeded up the &treet how was the weather 
that dayY 
A. It was snowing. 
Q. How much snow was there on the sidewalk or ground Y 
A. Well, it was covered very deep. . 
>· Q. As you proceeded west on Marshall Street tell how you 
-all were walking; who was on the outside and who was on the 
inside and so forth. 
A. I was on the inside going west and my husband was on 
the outside. 
Q. ·Tell the jury what happened to him and where it hap-
pened. 
A. As he was ,walking up Marshall Street in the 700 block 
my husband fell and he hollered, "Oh, Lordy; I have. broken 
my leg,'' and I couldn't do a thing. So some woman came 
and helped get him up by the side of the gate. 
Q. The fence there! 
A. Yes. 
Q. What was the number of that house 1 
page 29 ~ A. That was 702. 
Q. And then what happened t 
. A. This lady came running over to help us. She went back· 
home and got a chair and the helped me sit him in the chair. 
He was crying and shaking and then she went back home 
and got a blanket to cover him up. 
Q. Did the ambulance. comet · · . 
A. Yes, in about :fifteen or twenty minutes, I reckon, be-
cause I went home and told my mother what had happened 
and I got back before the ambulance came. Then they put 
· him on this stretcher, I reckon you call it, and put his leg in 
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something and he was carrying on so they gave him a needle 
on the way down there. .. . · 
Q. Where did they take him Y '-
A. St. Philip Hospital. 
Q. Did you go with him? 
A. Yes, I went with him. 
Q. Did you see him that afternoon? 
A. Yes, I stayed with him. 
Q. Did he appear to be suffe'.dng any pain Y 
I •' 
,, . 
I • 
! I 
~ 
I'. 1, 
A. Yes, he was. They gave him several needles while I 
was there. . 
Q. Did you find out what his injurv wasY , · ! · . ' 
A. A broken leg. They took an x:ray later on that ,night. 
Q. How long was he in the hospital Y 
page 30 ~ A. He stayed there one week. 
Q. Did they put a cast on him 7 
A. Yes, they did. -
Q. How long was this cast Y What did it cover Y •.. , , • : · 
A. It was from his foot up along his hip, all the way up. 
Q. When he left the hospital where did he go? 
A. We carried him home. 
Q. When you got him home did he have to stay in bed or 
was he up y . : '' i _i.) 
A. Yes, he stayed in bed. 
Q. How long? 
A. Until they taken this cast off, which was three weeks, 
and they put a lower cast on from his knee down., but he had 
to keep his knee propped up on .a stool while he was out of 
bed . 
. Q. ·who waited on him at home while he had his foot 
propped upY 
A. I did. 
Q. At that time were you working! 
A. Yes, I was. 
Q. ·what were you doing? 
') 
A. I was working by the hour in Monroe Terrace, but I had 
to give up most all of it to be home. 
page 31 ~ Q. To look after him t 
A. Yes. 
Q. How much money were you able to earn by the week f 
A. While he was sick f 
Q. Before the accident 7 
A. I worked mornings on two jobs and I was getting 60 
cents an hour-
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·Mr. Rogers: If Your Honor- please, I don't believe she is 
a plaintiff to this action. 
Mr. Anderson: No, she isn't. 
Mr. Rogers: I object to what Mrs. Hill was making and any 
loss she may have incurred. 
The Court: Are you attempting to show the value of the 
nursing he received? 
Mr. Anderson: Yes, sir. 
The Court: Objection overruled. 
Mr. Rogers: Exception. 
By Mr. Anderson: 
Q. Continue to tell what you started to tell about what you 
were earning by the week before the accident. 
A. I had two jobs I went to in the morning for two gentle-
men and then in the afternoon I went to Mrs. Davis in Mon-
roe Terrace. I worked there for $10.00 for three after-
noons. 
Q. $10.00 a week f 
page 32 ~ A. Yes. 
Q. What did you get for the men? 
A. $1.50 each morning. 
. Q. In other words, you got about $9.50 ·a week from her f 
A. Yes. 
Q. After your husband was hurt and you had to stay with 
him did you do any work t ' 
A. I just went out a few hours to Mrs. Davis after I got 
him straightened out. . 
Q. And how much were you able to earn? 
A. I stayed there three hours, $1.50 a day. 
Q. How many days a week? 
A. Five days. 
Q. In other words, you got about $9.50 a week from her? 
A. Yes. 
Q. Whereas you had previously earned about $17 .OOf 
A. Yes. 
Q. After the snow melted away did you go back up to this 
place? 
A. Yes, I went up there. 
Q. Where your husband fell f 
A. Yes. 
Q. Did you see anything the matter with the sidewalk there 
where. he fell¥ 
I 
. I 
Theod?re L. Hill v. City of Richmond. 4:1 
Mrs. Sadie E. Hill (col.). 
A. I saw this place-this hole he fell in. I 
page 33 } looked at that. 
Q. I will hand you Exhibits Nos. 1 and 2 and ask 
you to look at them and see if you can see if they show the 
place where your husband fell. 
A. This is the place (indicating); · 
Q. Will you come over and show the jury and put your 
finger on it 7 
A. Yes (indicating). 
Mr. Anderson: That is Exhibit No. 1. 
Q. Will you look at the other picture and show them on 
that where he fell? 
Note: Witness indicates. 
Q. Could you tell the jury anything about how big that 
hole is or how deep it is Y 
A. Well, it is just a low hole. It wasn't so wide. It is a 
round low hollow that he stepped down in; it was sunk. 
Q. I. believe you said there was snow on the ground on the 
day the accident happened Y 
A. Yes, because I didn't notice it that day. 
Q. Did you see any hole there before your husband fell f 
A. No, I didn't. 
Q. Do you know why you didn't Y 
A. No. That day? 
Q. Yes. 
page 34} A. It was covered with snow, the ground was. 
Q .. Were .you all in any big hurry? 
A. No, I wasn't because I think it was between one and 
two in the afternoon and I didn't have to go to work until 
four. 
Q. How about your husband Y Would you tell the jury how 
he was walking up the street? Was he walking fast or slowY 
A. No, we wasn't walking fast ; just going to the market 
that evening. It was snowing so hard and I ~as on the in-
side and we was walking up to. Berman's store and all at 
once he fell down and hollered. 
Q. Now the city has a picture which the plaintiff intro-
duced as Exhibit No. 3. I ask you to look at that. It has 
been represented here this is a picture taken in that same 
block a little west of where Exhibits 1 and 2 were taken. 
A. Yes. J. 
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Q. Do you remember anything about that place there or 
remember seeing it? . 
A. No, I never noticed any of it care-fully, just going to 
the market. 
Q. What sort of work does your husband do? 
A. He paints for himself. 
· Q. Do you remember what his hospital bill wast 
A. No, I don't because I thought maybe we would take care 
of that afterwards. I haven't been down to ask 
page 35 ~ anything about it and I don't know about it. 
CROSS EXAMINATION. 
I 
By Mr. Rogers: 
Q. I believe you said you were on the way to market Y 
A. Yes. 
Q. To do your marketing! 
A. Yes. ' 
Q. I take it your husband was with you just like I go with 
my wife, to carry the groceries homeY 
A. Yes . 
. · Q. It was awfully cold that dayY 
A .. Yes,, it was. 
Q. Were you all proceeding in your usual way on up Mar-
shall Street Y · 
A. Up Marshall Street. 
Q. Yon had been up that w~y before, I guessf 
A. Yes. 
Q. With your husband to bring the groceries homef 
A. Yes, that is right. 
Q. How were you walking? About in the middle of t.be 
sidewalk or closer to the fence Y 
A. I was on the inside next to the fence. 
Q. Do yon know about how far from the fence you were Y 
A. About the middle of the street, I guess. 
Q. The middle of the sidewalk? 
page 36 ~ A. Yes. 
Q. I believe you said you had been up that way 
beforeY 
A. Yes. 
Q. When there was no snow on the ground f 
-.... A. Yes. 
Q. And you had seen this depression at ·that time -those 
other times T 
A. No, I never paid any attention t9 the street at all. 
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Q. You had been right over it, but never paid any par-
ticular attention to it Y · 
A. No. 
Q. Do you recall whether you had ever seen it before Y 
A. No, I hadn't. 
Witness stood aside. 
THEODORE L. HILL, 
the plaintiff called on his own behalf, being first duly sworn, 
testified. as follows: 
DIRECT EXAMINATION. · 
By Mr. Anderson: 
Q. Please state your full name. 
A. Theodore Levi Hill. 
Q. ·where do you live 7 
A. 413 Smith Street 
Q. You are the plaintiff in this suit against the city! 
- A. Yes, sir. 
page 37 ~ Q. On December 15, 1945, tell the jury where you 
left from, where you were going and what hap-
pened to you. \ 
A. "\Vell, my wife and myself left the house around about 
twenty minutes after.one because a program always comes on 
that I like to hear at one o'clock. So we starts to the market 
and I was walkjng up J\1Iarshall Street right up that-as soon 
as I crossed over Munford Street and all at once I slipped 
and I didn't know no more. I just knew my leg was broken 
and I couldn't get up and a fell ow came up to· pick me up; 
where he come from I don't know, never b~fore seen him; 
if I had, I didn't remember him. I didn't know who he was. 
Q. Did they carry you to the hospital? 
A. Yes. 
Q. What hospital did you go to? 
A. St. Philips. 
Q. How long were you down there T . 
A. From the 15th to the 22nd, exactly one week. 
Q. ·what sort of treatment did they give you there? 
A. Very nice. 
Q. I don't mean whether they were nice to you or not~ but 
what did they do to your leg? 
A. T4ey almost killed me when t~ey set the leg. 
Q. They set it and put a cast on 1t? . 
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A. That is right. 
page 38 ~ Q. Tell the jury how big· the cast was Y 
A. The cast was up to here ( indicating hip) all 
the way down to my toes and they cut it a little to let that 
little toe out. That was the first one. That stayed on. five 
weeks. 
Q. After you left the hospital at the end of the week where 
did you goY 
A. Home. 
Q. Were you able to be up? 
A. They gave me orders just to go to the lavatory. 
Q. You stayed in bed for how long? 
A. For three weeks. 
Q~ At the end of the five weeks did you go back to the hos-
pitalf . 
A. That was on the 4th of January. They taken that first 
cast off and then put another one on and that was up here 
( indicating knee) and they had an iron brace under here. I 
was walking on my toe on the crutches. 
Q. Then did you go back home Y 
A. Yes. 
Q. Did they give you any orders about keeping your leg 
upY 
A. I was supposed to bath my leg in hot water as many 
times as I wanted to, about four times and keep it up on a 
hassock or something, not. too high. 
page 39 ~ Q. Who waited on you w:hile at home Y 
A. My wife. 
. Q. Now after you got all right and could get out did you 
go back up there to where you fell Y 
A. I certainly did. 
Q. Did you see the place where you felU 
A. Yes, sir, and I walked around it, too. 
Q. I hand you Plaintiff's Exhibit No. 1 and Plaintiff 'a Ex-
hibit No. 2 and ask you to go over in front of the jury and 
point out to them the place where you fell. 
A. Right there (indicating). 
Q. That dark place there by the curb Y 
A. Right there. 
Q. What sort of work do you do Y 
A. Painter. 
Q. Do you contract or just work-
A. Just work by the hour. From people I know I get some 
work I can do by the hour. 
Q. How ~uch do you get by the hourT 
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A. $1.65. 
Q. About how many hours~ week are you able.to workY 
A. Of course, I make around about sometimes thirty and 
sometimes forty and sometimes less. You can't always tell 
when the weather is bad. 
Q. Do you do inside work too Y 
page 40 } A. In the winter and sometimes outside when 
the weather is good. When it is bad you can't do 
nothing outsi~e. 
Q. What had you been averaging prior to this accidenU 
A. Well, I would say an average about around $50.00 to 
$65.00, sometimes more than that; just depends how the job 
runs. I like to rush them through. 
Q. When you went back and looked at this place here can 
you tell the jury something about how big it was or how deep 
it wasY 
A. Well, I know it is still there in the same place. It seems 
to me around about 4 to 4% inches or maybe more. 
Q. DeepY 
A. Yes, and just about like that (indicating). 
Q. Hold your hands out like that again. About how much 
is that Y About 3 feet 7 
A. Just about 3 feet. 
Mr. Rogers: Don't lead him. 
Mr. ~nderson: I am perfectly willing for him to hold them 
there and measure it. 
Mr. Rogers: Do it in the customary way. 
The Witness: It is still there. 
By Mr. Anderson: 
Q. How was the weather that day Y 
A. It first started hailing because I was on the job at 707 
West Leigh Stteet and I started on that Friday 
page 41 } evening and I went up there-went out at 8 :30 to 
go up there and put the second coat on, but got in 
there and it was wet and I went back and stayed in the house 
the rest of the day until I got ready to go out to the market. 
Q. Tell us about the weather. 
A. Then after that hailing and raining it started snow .. 
ing around about 10. . 
Q. Was it snowing at the time you all were going to the 
market? 
A. Yes. 
Q. What was the, condition of the sidewalk t 
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A. You couldn't tell what the condition of the sidewalk 
was; it w:as falling for about three hours. or more. 
Q .. It was covered witj:i snow! · 
.A.. Yes, sir. 
Q. When you fell tell the jury a little bit better just how 
you fell. Show them. I don't want you to fall down again, 
but show them which leg it was _and just how you fell. 
A. This left leg had throwed me right down like that (in-
dicating) ~nd I couldn't get up. When I seen it I knew it was 
broke. 
Q. Which leg was broken T 
A. The right leg, right under here; the worst hurt I eve·r 
had. · · 
Q. I believe you said this place is about 4 to 4% 
page 42 ~ inches deep Y . • · 
A. Just about. I never measured it. 
Q. What part of° it did you step in 7 . 
A. I couldn't tell what part, the snow was on- the ground, 
but sitting in the chair there I saw where my foot slipped in. 
Q. Can you tell the jury whether you went down when yon 
stepped there-
Mr. Rogers: If Your Honor please, I object to the state-
- ments in the questions of counsel as being highly leading. 
The Court: Objection sustained. 
Ry Mr. Anderson: 
Q. Tell the jury a little bit more just how you happened 
to fall there. I can't tell them how; you have to tell them 
what happened. 
A. The only thing I know when I was laying down there I 
couldn't tell because· I wouldn't have fel~ if-I just slipped 
and went on down and I wasn't drunk or nothing: I was going 
to the market and just suddenly slipped. I have done it be-
fore and haven't broken that bone, but I did that evening. 
CROSS EXAMINATION. 
By Mr. Rogers : . 
Q. I believe you were going to the market, as 
page 43 ~ your wife said; you were going to bring the 
groceries back? 
A. And pay for them, too. 
Q. That is just like me., too. I believe your wife testified 
she was next to the fence? 
A. Yes. 
Theodore L. · Hill v. City of Richmond 
Theodore L. II ill. 
Q. And you would be on her left then T 
A. Yes. 
47 
· Q. Were you walking up the street in the usual customary 
wayY 
A. Side by side. I don't say walking so close together. I 
couldn't say that because it has been so long. 
Q. It had been snowing since early morning on that day Y 
A. That is right. 
Q. And still falling pretty heavy while you were on the 
way to the store? 
A. More so at that time and then more after I fell. 
Q. As you were walking up Marshall Street did you walk 
in the pa th pedestrians had been making Y 
A. It didn't seem-in fact, fo tell you the truth, I don't 
know whether anybody had walked on there or not because 
I wasn't paying any attention, just walking on talking when 
my foot slipped. 
Q. Were you walking in your usual place in the sidewalk 
except walking over snow? . 
A. Just like walking on snow, can't tell where 
page 44 ~ you are walking. 
Q. You· weren't zig-zagging from one side to the 
other? 
A. No, no; I never do that. · 
Q. There was no occasion to dodge anything that was on 
the sidewalk Y 
A. Nothing was on the sidewalk ; no body was on the street 
that I remember at that time. 
Q. And. there were no objects or obstacles you had to avoid, 
were there? 
A. No, there weren't. · 
Q. You weren't walking in the line of the trees that are 
planted along Marshall Street, were you Y . 
A. Well, at that point the trees was a litle farther back. 
Q. I am talking about your line. If you were walking in 
your ordinary manner you wouldn't bump into trees Y 
A. No, I was walking in the street and I couldn't tell ex-
actly where I was walking. 
Q. You couldn't tell whether you were in the center of the 
street or a little bit closer to the fence or closer to the curb, 
could you? 
A.· ·wen, at that point the trees was a little farther back. 
Q. Would you say about the center of the sidewalk? 
A. I couldn't see. My wife was on the right-hand side. 
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Q. Were the h~rn of you walking in the center? 
page 45 } You weren't walking on the curbing·, were yon Y 
A. No. To tell you the truth, when snow is on 
the ground you don't know where you are walking. · 
Q. You know you weren't walking so if you kept straight 
ahead you w~uld bump into a tree? Do you understand my 
question 7 You didn't see any trees in your line of vision as 
you were walking up Marshall Street? 
A. I really wasn't paying any attention to a tree at that 
time because it was snowing. I was looking at the snow. 
Q. Were you in the line of the trees that are planted there 
on Marshall Street or if you had kept on walking would you 
have missed those trees 7 
A. I don't understand you. 
Q. Aren't there trees planted along the sidewalk on West 
Marshall Street on the north side? 
A. That is right. 
Q. You were walking· westwardly, were you not Y 
A. That is right. 
Q. So the trees would be on your left hand? 
A. That is right. 
Q. I want to know the way you were walking. If vou had 
kept on walking the way you were before you fell, wouldn't 
you have passed those trees one by one? 
A. Sure, but I couldn't get to those trees. 
· Q. You fell before you- got to them Y 
page 46 } A. Yes. 
Q. If you had kept walking straight, you 
wouldn't have bumped into the trees, would vou Y 
A. Wouldn't have bumped into the trees? .. 
Q. Yes. 
A. I don't reckon so; I never fell in trees. 
Q. Were they in front where if you kept walking straight 
with trees in front of you wouldn't they be to your left hand Y 
A. I told you I didn't get no farther and I don't know what 
I would have done. I could have fell up in the trees~ for that 
part. 
Q. How wide is the sidewalk there where you fell? 
A. It wasn't a tree. The tree was back-
Q. I·say how wide was the sidewalk at the place where you 
felU 
A. I didn't measure the sidewalk. I don't know. Just 
about like in there (indicating), but I don't know .. 
Q. Just the average usual sidewalk t 
A. Yes, sir; it is not a small one. 
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Q. Not a little small one with a grassplot on one side T 
A. No, sir. 
Q. But it does have treebox areas cut out where trees are 
planted? 
A. Yes. 
page 47} Q. You are familiar with thatf 
A. Yes. 
Q. YOU Weren't walking in line with those treeboxes 7 
~N~ . 
Q. They were not directly in front of you Y 
A. Not exactly. 
Q. They were over to your left or you would have bumped 
into them? " 
A. That is right. 
Q. Had you ever walked up that way before Y Had you 
been dealing with this market for any length of time? 
A. Yes. 
Q. This was your usual way of getting to the market!. 
A. Yes. 
Q. You always made it all right before T 
A. That is right. . 
Q. Had you seen this place before as you walked alongT 
A. Well, I tell you, I never paid any attention. I walk on 
the street where I go, I never pay any attention, never stumble 
over bricks- · 
Q. You don't pay much attention where you walk? 
A. I don't; just go ahead. 
Q. If you stumble, all right; if you don't stumble, all right? 
A. No, but the snow was on the ground. 
page 48 } Q. Yes, I realize snow was on the ground, but 
you still were walking straight up the sidewalk 
area, weren't you Y · 
A. I was on the sidewalk. · 
Q. Isn't it a fact you can't tell this jury exactly where 
you fell on West Marshall Street Y 
A.WhaU 
Q. fan 't it a fact you can't tell- · 
A. Sure, I can tell. I can carry them now and show them. 
Q. You can show them a hole in the sidewalk, but can't tell 
just where you fell 7 . 
A. The snow isn't there, but I looked back there and saw 
the hole my foot slipped in that same hole. · . 
Q. How long was it until you 'Y'ent back and looked at this 
place! 
A. I didn't go back for five weeks. 
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Q. You don't know that is the place you fell when it was 
covered up with snow? · 
A. I know where I seen it and I know-I have been up there 
-lived in that block at 606 for ten years on Marshall StreeL 
I know. some things. · 
Q. I am not trying to say you are dumb; I haven't said 
that. I am just trying to get at the facts .. 
A. I am trying to tell you the facts, but rig·ht at Christ-
' mas you don't think I would have fell down if I 
page 49 ~ could help it,. do you? 
· Q. I don't know. You didn't go back until some 
five weeks later Y 
A. I couldn't go back when I was in the house. 
Q. I realize that because you had a cast on your leg, but 
when you did go back yon found this depressed area by the 
water meter box or gas meter box; isn't that right Y 
A. Yes. 
Q .. And didn't you then say to yourself, '' That must be 
where I fell. and hurt my leg"Y 
A. I did. 
Q. You didn't Imow on the day you fell that there was any 
depressed area in that' sidewalk? 
A. I couldn't see. I couldn't tell where I was walking. 
That is the only thing about it. The snow was on the ground 
and when you are going·--walking on that street you don't 
pick the place you walk in the snow., but I wasn't looking at 
the time. · , 
Q. You think the cause then of your hurting your leg was 
the snow that was on the sidewalk Y . 
A. It didn't hurt it; it broke it. · 
Q. What caused you to break your leg was slipping up on 
the snow that fell there? 
A. Yes. 
Q. Your answer to that is that is right! 
page 50 ~ A. Yes. 
Q. If it hadn't been snowing that day, you 
wouldn't have fallen? · 
A. Well, I couldn't answer that question. I have fallen 
down in snow on occasions and didn't break my leg either. 
Q. Did I understand you corl!ectly to say what caused you 
to fall was the snow on the ground Y 
A. The cause at that time in this case. 
Q. If the snow hadn't been there you wonldn 't have f aUen, 
would youY 
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A. Probably I would have seen it. 
Q. Probably you would have seen it. Had you ever seen 
it on the other occasions you had been up to, the market T ' 
A. Seen what¥ . 
Q. Had you ever seen this hole before the day you fell 1 ' 
A. I don't know. As I told you before, I go up the street . 
and see a whole lot of bricks on the street. That isn't the 
only street- . 
Q. Just stick to this one. Yon can answer this question. 
Don't you know whether you had ever seen that place in the 
sidewalk before¥ 
A. I have seen that and other places-
Q. Let's confine it to this one and then I will let yon. talk 
~bout the others if the Court permits y~m. Had you ever 
seen this particular place you now tell this jury 
page 51 ~ caused you to fall T 
A. I have seen that, yes. 
Q. Had you seen it before the day you were hurt Y 
A. Naturally, I seen it-
Q. I say had you seen it before that dayY 
A. Oh, yes, sir. 
Q. ~n g·oing to the market you had to pass right by it 7 
A. Yes. 
Q. What is your answer i 
A. I say yes. . 
Q. Why did~'t you pass right by it this day? 
A. I didn't know where it were. You can't tell where the 
hole ,is on that street. · 
Q. Isn't the hole in the line of the tree box area i Isn't the 
hole in which you stepped directly in line with the treebox 
area on the north side of West Marshall StreeU ' 
A. That is right. 
Q. It is not in the .middle of the sidewalk, is it Y 
A. No, that is right. 
Q. And it is not up against the fence, is iU 
A. No. 
Q. Does that picture show :where the hole was (handing 
picture to witness) Y 
A. Right there. 
Q. Look at that picture and see if it isn't in line 
page 52 ~ with the treebox area farther west? 
A. That is about 100 feet or more up there. 
Q. Look at the picture and tell us-
A. I see it. 
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Q. Tell me if that hole isn't directly in line with the tree-
box area-
A. Yes. 
Q. -adjacent to the curb in that block¥ 
A. Certainly. · 
Q. And if you kept walking straight ahead overtop of that 
. hole wouldn't you bump into a tree before you got to Gilmer 
Streett 
A. I can't answer that question because I didn't get there. 
Q. I know you didn't get to it. 
A. I don't think that is a question to answer. I didn't get 
·there, couldn't get there. I was out eleven weeks and I 
wouldn't have did it if I could help it. It ain't necessary to 
ask all these questions-
Mr. Boyd: You answer the questions and don't argue. 
A. ( continued) I didn't get to the tree. 
Q. Let's start over. Doesn't that picture show that the 
depressed area next to this Ii ttle metal top is in direct line 
with the treebox area farther west on this block? 
page 53 } Mr. Boyd: If Your Honor please, that has been 
asked several times. The picture is there and if 
it shows what Mr. Rogers is attempting to say it shows, it is 
perfectly obvious to the Court and jury and I think for that 
reason he should not harass this witness. 
By the Court: 
Q. Let us get at it this way. You know where the curb is 
where you step down into the street Y · 
A. Yes, sir. 
Q. And you know where the trees areY 
A. Yes. . 
"Q. And you know where this·. hole is that you said you 
slipped in. Now which is closer to the curb, the trees or the 
hole! · 
A. The trees is closer to the curb. 
Q. The hole is a ·little farther from the curb than the trees Y 
A. I would·say about that far from the curb· (indicating), 
but the trees are almost right up against the curb where they 
have along there for the trees to grow. 
The Court: ·was that the information you wanted! 
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Mr. Rogers: I would like to examine this witness-I think 
· I have a rig·ht to on cross examination-
page 54 ~ The Court: The reason I asked these questions 
he didn't seem to understand your question. 
Mr. Rogers: I was about to come to that same conclusion 
and I was coming to another approach. 
The Court: Go ahead. 
By Mr. Rogers: 
Q. How wide would you say the tree box areas are on West 
Marshall Street on this block? 
A. I couldn't tell you to save my life because I have never 
measured it. I would say probably about that wide (indicat-
ing). 
Q. How wide would you say that is 7 
A. About 18 inches. 
. Q. Where you have your hands is 18 inches? 
A. Just about. 
Q. Is that what you think is 18 inches Y Will you hold 
them-
A. No, I don't think-it is about 24-22, but I haven't meas-
ured them. 
Q. Will you hold your hands where they were 7 
A. I haven't measured it-
Q. I mean just hold your hands where you had them a min-
ute ago. I know you haven't measured the tree box. Have 
you got them where you want tot 
A. I think so. 
page 55 ~ Q. ·Is that approximately-
A. I could hold them a whole lot wider. 
Q. I want to know the approximate width of the treebox 
area. · · 
A. I can't tell you that., sir. 
Mr. Anderson: The witness says he doesn't know. I ob; 
ject to the City Attorney pursuing the matter any further 
and harassing this witness with this question when he has 
told the court he doesn't know. 
The Court: He says he doesn't know and can't do it and 
that is the answer to that. 
Mr. Rogers: My question was to see whether or not he 
could accurately measure 18 inches. I think that goes to the 
accuracy of the other measurements he has been testifying to. 
The Court: You were questioning him how far 18 inches 
is and he says he doesn't know how wide any tree box is. 
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Mr . .Anderson: I don't think that has any relevancy here,. 
whether he can guess 18 inches or 2 feet. 
The Court: He has already said he thought it was 18 
inches and he can indicate with his hands what he thinks 18 
inches is. 
page 56 ~ Mr. Rogers: He volunteered to do that; I didn't 
ask him to do it. He did. that of his own volition. 
The Witness: You asked me the question. I just said what 
I figured, but not exactly that I would know becau.se it could 
~e 24 or 28 inches, b~t I neve1· paid that mu~h attention to it. 
By Mr. Rogers: 
Q .. Have you showed this picture to the jury and pointed 
out where you fell? 
Mr. Anderson: Yes, he has. 
Q. Will you step over here? Would you mark with my 
pen with an X mark the place you say that caused you to fall! 
Put a little small cross mark on it. 
A. I think right along there. 
Q. On this picture, which I will call Plaintiff's Exhibit No. 
2, have you marked with a little ink mark the place you think 
was where you felH 
A. I have. 
· Q. That ink mark is right about the inside edge of the 
meter box, is it not? 
I 
Mr. Anderson: If Your Honor please, I· object to that. 
That is not a meter box and the mark speaks for itself and 
there is no use questioning the witness as to where it is on 
there. · · 
page 57 ~ Mr. Rogers : · I would like to get in the record 
picture .. 
this ink mark is the place this plaintiff put on this 
Mr. Anderson~ I will stipulate that with you. The jury 
saw him put it on there. 
Mr. Rogers: The jury has,. but maybe some other people 
would be interested in it. 
Mr. Anderson: w·e stipulate he put that ink mark on 
there. 
By Mr. Rogers: 
Q. Now look at the picture. You were walki~g west, going 
up towards Gilmer Street Y 
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A. I was. 
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Q. Place yourself where you put that ink mark and then 
tell this jury if that isn't in a direct line with the treebox 
areas up there Y 
A.. It certainly was, but I was g·oing along here, but I 
didn't lmow where this hole was. I couldn't see where that 
hole was, whether I was on the curb or not. I was walking 
straight, attending to duty, goi~g to the market. 
Q. I believe you testified you work by. the hour and that 
you· earn approximately $50.00 to $65.00 a week? 
A. On an average, but sometimes don't make $20.00 be-
cause the weather has been bad all this winter. · 
Q. Can you give us a little better average of 
page 58 ~ what your earnings are or were at the time? 
.A. I have made around $70.00 a week. 
Q. My question was can you give us an average. What did 
you make week in and week out or month in and month out 
back in the latter part of 1945? How much would you. make 
in a month? 
A. Around about $250.00. 
Q .. Around $250.00 a month Y 
By the Court: 
Q. How much did you say; $250.00 Y 
A. Yes, on a job. 
By Mr. Rogers: 
Q. If you fell less than that one month you would make it 
up the next month? 
A. No, sometimes I couldu 't do it. I couldn't tell you 
exact about that because you don't make all the hours. It 
depends. Sometimes you finish a job in half a day and some-
times you don't and you don't get paid for that. 
Q. You were hurt I believe on December 15th Y 
A. Yes. ' 
Q. Can you recall how much money you earned during the 
year 1945 up until the time you were hurt? 
A. I couldn't tell you that to save my life. I have it on 
the.record, but I don't have it with me. . 
Q. Can you. give me the average per week you 
page 59 h made du.ring· the year 19i5? 
A. I tell you the truth 1945 has been gone so 
long I couldn't remember that. 
Q. You are asking this jury to place certain figures for the 
purpose of recovery against the city upon you-
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A. I didn't work for four months from the 15th of Decem-
ber until around the middle of .April of that same year 1945 
and '46. . · 
Q. That was because of your broken leg., wasn't it? 
A. Yes. 
Q. Can you tell the Court and jury how much you had 
averaged per month for the four or five months before you 
were hurt? . 
A. Well, I couldn't tell you because I don't remember 1945. 
I say I have it on record, but I really don't remember. I 
think I made around about $2,400.00 in 1945; I think that is 
my account. 
Q. Are yon willing· to state definitely that is the amount-
.A.. I couldn't tell you exactly. 
Mr. Anderson: Do you want to stipulate iU 
~fr. Rogers : No, sir, I don't. 
A. (continued) If I had known you would ask that, I would 
have looked at it. 
page 60} RE-DIRECT EXAMINATION. 
By Mr. Anderson: 
Q. How much was your hospital bill and doctor bill 7 
A. I think it was $87 and some cents. 
Q. I believe you testified a while ago on Mr. Rogers' testi-
mony-
Mr. Rogers: I obdect. I haven't been testifying. 
Q. On :M:r. Rogers' examination-please pardon me-when 
he was questioning you I believe he said something about or 
you said something about after they picked you up you could 
see where your foot had been down in this hole? 
A. Yes. · 
Mr. Rogers: If Your Honor please, I make an objection 
on two grounds: first, that wasn't my recollection of what the 
witness said and, second, if he did Mr. Anderson is leading 
him over matters on direct examination. 
Mr. Anderson: Your Honor, I will ask the court reporter 
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to look it up and read what the witness did say. I want to 
examine him on that point and I am entitled on re-examina-
tion to go into that, I think. . 
Note: The reporter read as follows from the direct ex-
amination of the witness: 
page 61 ~ '' Q. What part of it did you step in! 
"A. I couldn't tell what part, the snow was on 
the ground, but sitting in the chair there I saw where my foot 
·:slipped in. ' ' · 
Q. How many hours a day did you work when you were 
working? 
A. Sometimes nine or· ten hours, sometimes eleven hours 
in the winter time. 
Q. How many days a week did you usually work T 
A. Five and a half. 
Q. And what was your hourly rate of pay? 
A. $1.65 and sometimes $1.67%. 
Q. From $1.65 to $1.67% Y 
A. Yes. 
Witness stood aside. 
J. CALVITT CLARKE, JR., 
ealled on behalf of the plaintiff, being first duly sworn., testi-
fied as follows : 
DIRECT E·XAMINATION .. 
By Mr. Anderson: 
Q. State your full name, please . 
.A. J. Calvitt Clarke, Jr. 
Q. Are you a lawyer¥ 
A. I am. 
page 62} Q. With whom are you associated? 
A. Bowles, Anderson & ·Boyd, your firm. 
Q. Me and Mr. Boyd and Mr. Bowles! 
.A. That is right. 
Q. Did you· at my request go up to West Marshall Street 
and take some measurements of a hole? 
.A. Yes, I did. · · 
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Q. Did you see that hole shown on that picture (handing 
picture to witness) f 
A. That is.right. 
. Q. Will you point it out to the jury and what you meas-
ured! 
A. I measured this hole here (indicating) beginning at this 
little gas cap there on up west and across there. Do you 
want me to give the measurements! 
Q. Yes, I do. · .. 
A. I measured with a yardstick 4% feet east ;J,nd west and 
4% feet north and south and it was 4 inches deep at the cen-
ter of the hole. · The north and south measurement of the hole 
is more gradual' for about the first foot, so the actual decline 
or big decline from the north and south measurement would 
be. actually about 3% feet, but I measured it from a· good dis-
stance out. 
Q. Can you give the jury some idea about when you meas-
ured that hole 7 
page 63 } A. I measured it shortly after· Theodore Hill en-
. gaged the firm to represent him; I should say with-
in a month after the accident occurred, but I couldn?t say the 
exact date. 
Mr. Rogers = I make a practice never to question lawyers • 
. Witness stood aside. 
Mr. Anderson: The plaintiff rests. 
Mr. Rogers: I would like to take up a matter witl1 the 
Co~rt and counsel. 
Note : The jury retired from the courtroom. 
Mr. Rogers: If Your Honor please, the city moves to 
strike the evidence of the plaintiff and assigns for that mo-· 
tion the following grounds. From the plaintiff's own testi-
mony he has fallen-to give him the benefit of the best that 
can be drawn from his testimony-he has fallen at a depres-
sion in the sidewalk covered with snow as he was walking in 
his usual and customary way westwardly on · this particular 
block on West Marshall Street. 
First, the testimony as to the extent of the depression and · 
the amount of snow does not under the law of this State show 
that the condition that existed there was what is _spoken of 
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as an actionable defect or, stated differently, the condition 
as alleged by the pl~intiff in this case fails to ·show any neg-
. . ligence on the part of the city and, as a further 
page 64 } ground for the motion to strike the plaintiff's evi-
dence, the evidence shows that the plaintiff from 
his own testimony is guilty of contributory negligence as a 
matter of law that bars his recovery and that he was pro-
ceeding along with his wife in the usual, ordinary and cus-
tomary manner as he had done many times before at a time 
when snow had been falling on the sidewalk since early morn-
ing and that this plaintiff knew and was bound to lrno'Y that 
the snow was slippery and yet he took no precaution-no 
more precaution than he had ever taken on his other trips 
along the same route. 
In support of the motion that the plaintiff's testimony does 
not make out .a case of actionable negligence on the part of 
the city I would like to refer to the case of City of Charlottes-
ville v. Failes, which is reported in 103 Va. at page 53. 
Note: The opinion of the court in the cited case was refJ.d. 
The Court: I will overrule the motion. 
Mr. Rogers: Exception. 
Note: At this point a recess was taken until 2 :15 P. M., 
at which time she trial was resumed. 
Mr. Rogers: I believe the plaintiff has rested. At this 
time I would like to ask the Court for permission to have a 
view of the premises that has been under discus-
page 65 } sion so the jury may see the condition as it actually 
exists. I do not believe it will take but a short 
. while; it is not far from the courtroom. 
· The Court: Would it be better to have it now than after 
all the evidence is in¥ 0 . . 
. Mr. Rogers: I think all the evidence wiH be in if that is 
accomplished. 
The Court: Very well, gentlemen; I think a view would 
be highly desirable under all the circumstances. 
Note : The jury was taken to view the scene in the pres-
ence of the Court and counsel and then returned to the court-
room. 
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Mr. Rogers: The city rests. I have a matter to take up 
with the Court and counsel. 
Note: The Court and counsel retired·into chambers. 
Mr. Rog~rs: If Your Honor please, at this time I would 
like to renew the motion of the city to strike the plaintiff's 
evidence and assign the' same grounds that I assigned at 
the conclusion of the plaintiff's testimony and in addition 
thereto for the further reason that there appears to be a 
variance between the not.ice filed pursuant to the charter re-
quirements of the city and the allegations of the notice of 
motion and the proof offered at the trial by the plaintiff in 
that the charter notice which the city received on January 22, 
1946, and which is attached to and made a part of 
page 66 ~ the notice of motion, alleges that th.e defect caus-
ing the damage to this plaiutiff was situated in 
front of No. 701 West Marshall Street, whereas the notice of 
motion filed in November, 1946, and the proof offered this 
morning in support of it is to the effect that the defect in-
volved is across the street from No. 701 West Marshall Street; 
further, that such a variance has prejudiced the city's inter-
ests in that counsel for the city on investigating the claim was. 
not able to :find the defect in front of 701 West Marshall 
Street. In the hope of finding the defoct that caused the dam-
age and in view of the allegation that the plaintiff was hurt 
on the north side of Marshall Street investigation was made 
in front of No. 704 West Marshall Street which showed a de-
fect different from the one upon which the plaintiff relies 
.this morning, that being in front of No. 702 West lfarshall 
Street. . 
I will say to the Court that ordinarily I do not think a mis-
description of the defect in the charter notice would be ground 
for a motion to strike because of variance except in a situa-
tion where the city actually has been prejudiced, the authori-
ties holding the burden is upon the plaintiff to prove there 
has been no prejudice and in this case the reverse of that is 
actually true. For that reason l continuance was asked for 
this morning. s·o I renew the motion for the grounds previ-
ously stated and the additional gTotmd that there 
page 67 ~ now appears to be a variance between the charter 
· notice required by the statute and the pleading and 
the proof offered this mon1ing. ~ 
The Court: The motion is overruled. 
Mr. Rogers: Exception. 
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OBJECTIONS TO INSTRUCTIONS: 
lvir. Rog-ers: The city makes the general exception that 
there is no evidence to support any instruction for the plain-
tiff under the motion to strike. 
Mr. Boyd: The plaintiff objects and excepts to the giving 
of Instruction C inasmuch as it is repetitious and the subject-
matter is covered in Instruction A. 
The plaintiff objects and excepts to Instruction D because 
there is no evidence to support it. 
';rhe plaintiff objects and excepts to Instruction E because 
there is no evidence to support it. . 
The plaintiff objects and excepts to Instruction I because 
there is no evidence to support it. 
Note: The Court g-ave the jury the following instructions: 
INSTRUCTION NO. 1. 
The court instructs the jury that it is the duty oi the city 
to make and keep its sidewalks reasonably safe 
page 68 t for public travel, and that if it fails in the dis-
charge of this duty it is liable to persons sustain-
ing injuries because of such failure; and if the jury believe 
from the evidence that the sidewalk in question, where the 
plaintiff fell and sustained the injuries complained of in his 
notice of motion for judgment, was not in such reasonable re-
pair, then they must find for the plaintiff the damages they 
believe him to have sustained, unless they shall also believe 
from the evidence that the plaintiff, by his own negligence 
or want of ordinary eare arid caution, so far contributed to the 
mi~fortune that but for such negligence or want of ordinary . 
care and caution on his part· the misfortune would not have · 
happened. 
INSTRUCTION NO. 2. 
The court instructs the jury that, if you find your verdict 
for Theodore Hill, the plaintiff,, in ascertaining the amount 
of damages to which he is ·entitled,· yon should consider the 
following: 
L The nature, extent and duration of his injurie~ 
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2. .A.ny nervous shock and physical pain which you may o&-
lieve he has ,suffered as a result of the accident. 
3. Any loss of time from his work and loss of earnings. 
which you may believe he has suffered as a result of the acci-
dent. 
4. Any expense shown by the evidence to have 
page 69 ~ been incurred by him as a result of the accident. 
\ 
And you should fix the amount of your verdict at a sum 
which will fully and fairly compensate Theodore Hill for his 
injuries and expenses, but in no e_vent to exceed the amount 
set out iri the notice of motion for judgment .. 
INSTRUCTION NO. A .. 
The court instructs the jury that the City of Richmond as. 
a municipal corporation is not an insurer against mishaps. 
or accidents upon its sidewalks and streets, nor is it liable-
in damages for every defect, even though it may result in 
injury to some person. The City has fulfilled its duty if it 
uses reasonable care to keep the sidewalks and streets in a 
r~asonably safe condition for pedestrian travel in the or-
dinary modes by persons exe·rcising reasonable and ordinary 
car~ on their part to avoid accidents. 
INSTRUCTION NO. B .. 
The court instructs the jury that the bm·den of proof rests 
upon the plaintiff to show by a preponderance of the evidence 
that the injury complained of was caused by the negligence-
of the defendant. There must be proof of such negligence 
' as well as of the infliction of the injury at the time and place 
and in the manner alleged in the notice of motion_. , 
The burden of proof means the establishment of fact by 
the preponderance of the evidence. The preponder-
page 70 ~ ance of the evidence does not necessarily mean the 
greater number of witnesses; it is the greater con-
vincing weight of all the evidence· before the jury. 
The court fmther instructs the jury that if the defendant 
relies on contributory negligence as a defense, then, unless 
such negligence appears from the plaintiff's own evidence, or 
may fairly be inf erred from all the facts and circumstances: 
of the case, the burden of proving that the plaintiff was neg-
ligent is upon the defendant. 
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The court instructs the jury that in order to hold the City 
of Richmond liable in this case you must believe from the 
evidence that the defendant was guilty of negligence which 
was a proximate cause of the accident. To warrant a finding 
that negligence is a proximate cause of the accident it must 
appear that the accident was the natural and probable con-
sequence of the neg·ligence. A defendant is not responsible 
for a consequence which is merely possible, according to oc-
casional experience, but only for a consequence which is prob-
able, according to ordinary and usual experience. The natural 
and probable consequences are those which human foresight 
c~n foresee, because they happen so frequently· that they may 
be expected to happen again. The possible consequences are 
those which happen so infrequently that they are not expected 
to happen again. · 
page 71 ~ INSTRUCTION NO. D. 
The court instructs the jury that the City is not liable 
for an accumulation of snow on the sidewalks which produces 
mere slipperiness, and has not become uneven or rounded so 
as to amount to an obstruction, and if you believe from the 
evidence in this case that the plaintiff was injured by reason 
of slipping on snow which had not accumulated so as to form 
an obstruction, then you must find for the defendant. · 
INSTRUCTION NO. E. 
The court instructs the jury that if you believe from the 
evidence that there existed a dang·erous condition in ~the 
street at the place in question and that the plaintiff knew of 
such condition, but failed at the time of the accident to re-
m~mber such fact and stepped in or on the dangerous place 
through inattention or inadv~rtencc, then your verdict must 
be for the defendant. 
INSTRUCTION NO. G. 
The court instructs the jury that if you believe from the 
evidence that the defendant was guilty of negligence., and 
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that the plaintiff was also guilty of negligence, which effi-
ciently contributed to his injury, then you must find your ver-
dict in favor of the defendant, and you must so find, even 
though you may believe from the evidence that the defendant 
· was more negligent than the plaintiff, since the 
page 72 ~ law does not apportion negligence nor consider de-
grees of negligence, the plaintiff being barred from 
recovery in this cause, if he is guilty of any negligence which 
efficiently contributed to his fall and injury. 
INSTRUCTION NO. H. 
The court instructs the jury that they must consider this 
case solely upon the evidence before them and the law laid 
down in the instructions of the court, and they must not allow 
any sympathy which they feel for either party to influence 
their verdict. A verdict cannot be based in whole or in part 
upon conjecture, surmise or sympathy but must be based 
solely upon the evidence in the case and the instructions of the 
00~ . 
INSTRUCTION NO. I. 
The c~mrt instructs the jury that the burden is upon the 
plaintiff to prove negligence on the part of the City which 
resulted in his injuries. If it appears from the evidence in 
this case that it is just as probable that the plaintiff slipped 
and fell at a place other than the depressed area, as it is that 
he fell at the depressed area, thep. the plaintiff has failed to 
prove his case aJl.d your verdict must be for the City of Rich-
mond. 
INSTRUCTION NO. J. 
The court instructs the jury that the City of Richmond is 
not liable for damages in this case, unless the jury 
page 73 ~ believe from the evidence that the condition of the 
stre~t at the place in question was unsafe or dan-
. gerous for pedestrians and that the City authorities had actual 
notice of the dangerous condition, or unless you believe from 
the evidence that the dangerous condition had been so open 
and notorious and continued for such a length of time before 
the alleged injury, that the City, by its proper officers, exer-
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cising ordinary care, should have known of such dangerous 
condition. 
. ' 
Note: The jury retired to consider its verdict and there-
after returned the following verdict: ''We, the .jury, on the 
issue joined find for th~ plaintiff and fix his .damages ·at 
$2.,000. '' Thereupon, the jury was discharged from further 
consideration of the case. 
Mr. Rogers : . If Your Honor please, the city moves the 
Court to set aside the verdict of the jury and enter up final 
· judgment for the city on the ground that the verdict is with-
out evidence to support it and contrary to the law and evi-
dence. May I state that in addition to the reasons just as-
signed I would like to base the motion upon the reasons 
previously assigned today in chambers. · 
Note: The motion was continued for argument. 
page 7 4 } Virginia : 
In the Law & Equity Court of the City of Richmond .. 
Theodore L. Hill 
v. 
City of Richmond 
CERTIFICATE OF TRIAL JUDGE. 
I, Thomas C. Fletcher, Judge of the Law & Equity Court 
of the City of Richmond, who presided over the trial of the 
case of Theodore L. Hill v. City of Richmond, in said court, at 
ltichmond, Virginia, on May 11, 1948, do certify that the fore-
going is a true and correct transcript of all the testimony 
and evidence introduced on behalf of the plaintiff and the 
defendant, together with the objections made and exceptions 
taken thereto by the respective parties therein set forth; all 
other incidents of the trial of said case, including all rulings 
of the Court and the objections and exceptions thereto with 
the grounds assigned; and all of the instructions requested 
by the respective parties, together with the objections and the 
grounds assigned for such objections likewise set forth, and 
the exceptions taken to the rulings of the Court thereon. 
The exhibits referred to in the foregoing transcript of the 
testimony and offered in evidence, marked Exhibits Nos. 1, 2 
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and 3, are duly authenticated by me and made a 
page 75} part of the record in this case. Upon request of 
the plaintiff, by his counsel, such orig·inal exhibits 
so authenticated shall be forwarded to the clerk of the Su-
preme Court of Appeals to be used at the hearing on appeal., 
I further certify that this certificate has been tendered to 
and signed by me within the time prescribed by Code Section 
6252 for tendering and signing bills of exceptions and that 
reasonable notice in writing- has been given to the attorney 
for the defendant., the opposite party, of the time and place 
at which said certificate would be tendered. 
Given un&t my hand this 27th day of August. 1948. 
THOMASC.FLETCHER 
Judge of the Law & Equity Court of the 
City of Richmond. 
page 76 ~ I, Luther Libby, Jr., Clerk of the Law and Equity 
Court of the City of Richmond, do hereby certify 
that the foregoing is a true transcript of the record (being 
the entire record except the exhibits) in the above entitled 
cause wherein Theodore L. Hill is complainant and City of 
Richmond, defendant, and that the defendant had due' notice 
of the intention of the plaintiff to apply for such transcript .. 
Witness my hand this 16th day of September, 1948. 
LUTHER LIBBY, JR~ 
A Copy-Teste : 
M.B. WATTS, C. C .. 
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